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Anng A, Wcissmbunﬂﬂ w’

Sertior Allormey
SUBJECT:  Drait Final Rules and Explanation and Justification for Conttibution Limitatians
And Prohibitigns

Om Avgust 22, 2002, the Commission published a Notice of Propased Rulemaking
(NERM} entitled "Contribotion Limitations and Prohibilions™ Ses 67 Fad. Reggeter 54,366,
The Coetrmmission decided not 1 hold 2 public hearing on this fulemnaking. See




-

(hifp:ifurwie for govipress/2002 1 D0Zcancel himlj and £7 Fed. Register 62 440400tober 7.
20000,

A fter reviewing the written cammenls 1o the NPEM and discusaing these issues with the
Regulations Committes, the Office of the General Counsel has prepared for Commission's
conpideration the attached drafl Final Rules ind the draft Explanation and Justification
addressing contribution limilations and prohibitions set forth i the Federal Blaction Campaigm
Actol 197] as amended by the Bipartisan Campaign Reforra Act of 2002 MBECHRA™M. These
rules increasc the Limits oo conributions made by individuals and political committees; index
cortain contribution Limits for inflation: prohibit contributions by minors to candidates,
authorized commitiees and commitiees of political partics and donations by mipors 1o
comuttees of political parties; and prohibit contributions, donations, cxpendihues, independent
expenditures and disburscments by foreign nationals. These rules also revise the Commission's
rules for designating contributions to particular elecions and attributing contributions o
particular dottors, Under § 402 of BCRA, the rules must be premulgated oo larer than December
22, 2002,

The Commission is schedulad 1o discuss this draft of the final rules on Thursday,
October 31, 2002, If you have questions or comments before that bme, pleass fzel feoc o
contact us.

epdatd

The Qffice of General Counsel recommends that the Commission approve (he attached

Firal! Rules 2nd Explanation and Justification for publication in (he Federa! Regiscer and
rangmittal to Congress.

Attachireyit
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AGENCY:
ACTION:

SUMMARY:

FEDERAL ELECTION COMMISSION
11 CFR Party 102 and 110
[Notice ZMZ-XX]|
Contribution Limleativns amd Probibitons
Federal Election Commission
Final rales and transmittal of regulstions to Congress,
The Federal Election Comumission is issuing these final rules o
implement amendments made by the Bipartican Campaign Refemm
Actof 2002 {"BCRA™ w the contributon limitaions and
protubitions of the Federal Election Campaign Act of 1971, as
amended ("FECA™ or “the Act™), These rules increase the limits
on contributions made by individuals and political commitiesas,
index cerain contribution limits far inflation; prohibit
contribuhions by minors to candidates, spthonzed cotimitices gnd
commitlees of politica) parties and donations by minors 1o
cornmitiees of politica] parties; and prohibit contributians,
donations, sxpenditures, independenl cxpenditures apd
dishursements by foreign nationals. These rules also reviss the
Cammission's rules for designaling contributions o particular
clections and atinbuting contributions to parzeular doners. Further
information is provided io the Supplementary Informatian that

follows,
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EFFECITIVE

DATE: Janwary 1, 2003,

FOR FURTHER

INFORMATION

CONTACT: Ms. bai T. Dinh, Acting Assistant (reneral Counsel, Mr. J. Duane
Pugh, Acting Special Astislant Ceneral Counsel (redesignabions
and reattributiona), or Attorneys Mr, Michael G, hiarinalli
{conmbuton hmitations), Me, Dawn b Odrowskd {contributions
by minors} or Ms, Anne A Weistenhorn {foreign nationale), 399 E
Sereet, NW., Washinglon, DO 20463, (202 694-1650 or (500}
4249330,

SUPPLEMENTARY

INFORMATION: The Hipartisan Campaign Reform Act of 2002, Fub. L. 107-155,
116 Sta. 3] (Mac. 27, 2002}, conlains sxiensive ard detailed amendments to the Federal
Election Campaign Act of 1971, as emended, 2 U.S.C. 431 & 3eq. This 15 one ala serics
of nuemakings the Commission is underiaking to implement the provisions of BCRA_
Section 402{cH 1) of BCRA estabiishes a gencral deadline of 276 davs for the
Commission 1o promulgate regulatians to cary out BOCRA. The President of the {nited
Staies zigned BCRA into law on March 27, 2002, so the 270-day deadline i%
Diecember 22, 2002,
Becanse of the bricf peniod before the deadline for promul gating these rules, the
Cormmessien réceived and conmidered public conynenis cxpeditiously. The Notice of
Proposed Rulemaking (“NPRM'™) on which these final rules are basad was published in

the Federa) Reaister on August 22, 2002, 67 FR 54,366 {Aug, 22, 2002). The writlen
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comments were dus by Scptember 13, 2002, The names of cormmenters ansd their
comments are gvallable at http fwww foo poviregster him under "Contribution
Limuations and Prohibitions.” The NFRM stated that the Corvirnission would kold =
hearing on the proposed nrles if it reccived a sufficient number of requests W teabify.
After reviewing Lhe commenis reoeived and in light of the relatively amall nwmibver of
requests 1o lestify, the Commizsion decided oot to hold a public besring on this
rulemaking. A notice canceling the proposed hearing was published on the

Commission's website on October 2, 2002 (hipp;fwoww, fec. govipress!

20021002 cancel himl) and in the Fedial Register on Gebober 7, 2002, 67 FR 62,410
(October 7, 20023,

Under the: Administrative Frocedures Act, 5 10.5.C. 353(d), and the Congresstonal
Review ol Agency Rulemaking Act, 5 US.C. B0I{a¥ 1), agencies must submit final rubes
1o the Speaker of the House of Representatives and the Prezident of the Senate and
publish them in the Federal Register at least 30 calendar days bafore they take effect. The
final rules on copirtbution limitations and prohilitions were trznemitted to Congrass &n

Novemnber >, 2002

introdnction

The final rules address five major topics: (1) increasad limils on conmibutions
made by cerlain persans to candidales, by paliticsl party commitiess 0 Senate candidates,
and by individuals in a 2-year period; {2) indexing of certain contributtons Jimits for
inflation; (¥} prohibition on contributions, donations, cxpenditures, indopendent

expenditures and dishursernents by fontign naticnals, {4) prohibiton on contributions by
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tuners ko candidates, authorized commismes, and commistees of political parties and on
donatians hy minots to committees of political parties; and (§) designation of
contributions to paroeular elections and atmbuting cantibutions to particular
contribulors.

Fout of the five topics involve implementing specific provisions of BCRA.
BLRA’s amendments to 2 U.S.C. dd1afa) thal ireyese contribution limits for individials
and poliiesl committess are implemented by amending 11 CFR 110.1, 110.2 and 1105
and adding new section 110,17 on indexing the contributions limits §or infletion.
BCRA’e amendments to 2 U.5.C, 44 1¢ to strengthen and expartd lbc ban on campaign
contribulions end donations by foreign nationals is implemented by Termoving and
regerving 11 CFR 110.4{#], the former reguiation addressing forcign nationals, and
adding pew scction 110.20. BCRA s ban oo conmibutions by minors to Federal
wandidates and contributions and donations by minars to committess of political partes at
2U5.C. 441k is implemented by removing 11 CFR 110, {142}, the fonmmer repulation
ldresaing contributions by minors, and adding new section 110,19,

In light of BCRA™s focus on contribution limits, the Commisrion has alee docided
to sireamline its rules for redesignating contrbutians for 2 particular ¢lection and
realiributing contributions to particular contribuwors. These changes are refloctad in

amendiments o 11 CFR [19.0(b}H5) and 110.1{k}3).

Explanation and Justificziion

11 CF& 102.9 Accounting for Contributipns and Expenditures
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Recordkeeping requirements play a crucial role in ensuring compliance with
FECA's md BCRA's contiibubions limilstions, as noted in the NPRM. 64 FE al 54 372,
Accordingly, the Commission sought comment on a variety of propasals Lo modify the
recordlecping requirements in 11 CFR 102.9. Two commenters were opposed (o any
change; ane noted that electronic records should be sufficient, provided they are i
readable form. Another cotmroenter supporied the Commission’ s proposal to mqu;re
political cotumittees to maintain photocapics or electonie copiet of contmibutors' checks.
The Commiesion hes determined that requining retegtion of photocopies of electronic
copics of contributors™ cheeks will Gacilitate audils thal determine compliance with
conitibubon lirmite. Therefore, 11 CFR 102 .9{8) i armmended Lo require pelifical
committec treasurers to maintain either g full-size photocopy or & digital image of each
check or wntten instrament by which a contuibution is made. If g political comminse
¢lects to retain digital images, it must be preparcd to provide the Commission with the
rompuler equipment and saftware needed to retricve and read the digita] images al no
cost 1o the Commission. New 11 CFR 102 %a)4).

Additienally, the Commission is also amending the supporting evidence
requirements for redesignarions and reartributions in cotteetion with other changes mads
t0 redesignations and reattributions, as explained below in the digeucsion of
11 CFR 11011

Paragraph (e] of 11 CFR 1629 iz amended o elanfy that its requiretnents spply ta
contributions designared in writing by the contributer purmuant to L1 CFR 1 10.1(bH2)0),
contribitions treated as such pursuant to 11 CFR 110 1{bKZKii), contributions

redesignated in writing by the contnibubar pursgan to new 11 CFR, | 10U EHSHINA), or
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comtributions designated by presumpion pursuant to new 11 CFR 1101 SR KB).
Additionalty, 2 1echnical change is made to 11 CFR 102.9%c) to clarify that the
regquirernent for candidates not io e gencral election to refund any contribulions
designated or reated as contribulions for (e general electon applies to all candidates and

authorized camdidates.

11 CFR 110.1 Contributions by Persans Other thao Maltii-Candidate Political
Committees

1. 11 CFR 110.1{a} Scapc
Section 110, 1{a} s¢is oul the scope of the tegulations in 11 CFR 110.1. The final

rules in this paragraph contain amended citations to the provisions concemning minars and
foreign nalionals. This final rule is substantially identical to the proposed rule, and the

Coemmizsion did not receive any cOTMCnts concemling paragraph (al.

2. 1 CFR 1NM0.1{b¥ 1) _[ncreascs jn Limitatisngs op Conmributjens w Capdidgates

The Act limits the amount that individusls and certain other persons may

contrbute 1o candidates and political commitiees, including political party commitices
wilh respect 10 Federal elections, 2 US.C. 441a(a¥ 1} The pre-BCRA provisions of the
Acl permitied persons to contribute up to $1,000 1o Federal candidates per elestion and
up Lo 520,000 per calendar vear lo political commiitess sstablished and mairtained by
national pelitieal panies. For contributions made on or after Jlanuary 1, 2003, BCRA
amends 2 US.C. 44]ala)] K A) to increase the amount persons may cantribule to Foderal

candidales to 52,00 per election. Section 110.1(b6X 1), which contains the contribution
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limitation of 2 ULS.C. 44lafa{1HA), is therefore, being amended to incorporate the new
increascd §2,000 contribution limit, Paragraph (b1} in the Fnal teles, with some minor
TEVISIONs, is substantially identical to proposed parsgrapt (bN1}in the NPRB. The
Commission did not receive any commetits on this provision.

FECA alep perrnits certain persons to conlribute up to 53,000 Pz year o any olher
polincal committees. 2 US.C. 4d1a (8} 1{C). Thiz contdbution limit was ehl
unchanged by BCRA. However, BCRA did revise 2 US C. 441a{z)(1) by adding
patagraph (D), which permits persons to make up to $10.060 in contributions o a
palitical comumittee cetablished and mainkzned by a State commities of & political party
i 2 calendar year, This stamrory provision was implemented by the addition of new
paragraph (c}{3) to section 11001, Seg Prohibited and Excessive Contributions: Nom.
Federal Funds or Soft Money Final Rules, 67 Fod. Regigter 49,063 (July 29, 2002).

BCRA mzndates that the limit for conmibtions by mdividusls and other persons
under 2 DLE.C. 441a{a) 1 HA) be increased every odd-numbered year by the percentage
difference in the price index betweoen the current year and the bass vear of 2001 2 S.C.
44 lalcl | ¥B). The mechanics of the indexing are £+t forth in 11 CFE. L1017, which is
discussed below. However, in order 10 alert the reader that the conmibution limits are
adjusted every Iwo yoars, sectian 1140, I{bH 1 i) conlains a cross reference 1o section
11817 Additionally, paragraph (b){ I Nil} sets firth the 2-year time period in which the
increased contribution fimits are to be in ¢ffecl. That 2-year period starts the day after the
previous general clection and ends on the day of the next regularly scheduled peneral

clection.
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Bccause the contmbution hiouts may change ¢very two years, depending upon the
congumet price index, paragraph () 1 )}ii) stares that the Commission will publish the
new contribution limats in cffect in the Fedaral Repistey every odd-numbered year and

maintain that information on its website. Omne commenter supported this change.

3. 1L CFR LI 1 (B3 Net Drebrs Onistanding

The NPEM raised the issue of the efftct of the increase on contribution limits due
to the inflahion edjustment on conrnbutions made afler an loction thal are used o satisfy
the net debts culstanding of 2 cendidate’s authorized cornmittecs related o (hal previous
election. The WPRM sought comment an the fallowing hypothetical: i the contribution
Limat were 10 be tncreased from $2 000 wo 52, 104, cffective November 3, 2004, and
contributor X makes a 32,000 contmbulion to candidate Y in October of 2044, could
contributor X make 3 3100 contribution afler November 3, 2004 designated for (hal
general election, provided that candidale Y s principal campaign comimittes sl has net
dobis outstanding?

The Commussion received several commenis conceming this issue. Al the
commenters who addrested this, including the Congressional sponsors of BCRA, argued
againet perruring the increase in the coniribution Yimits to apply to contributions made to
pay off net debts cutstanding from any elaction held prior to the increase in the
contributian hmils. Instead, these commenters proposed that any increased copiribution
hmits should only &pply e elections held afier the date on which the indexing igeers a
higher contribution limit. Several of these commenters nuted the confusion that wauld

ensue for both contmbutar and recipient cornmittess if taultiple contribution limits




13

iq

1%

1]

17

L

20}

Zl

e

k|

applied 1o the same election, The Commission agrees with this reasoning, [n addition, ir
finds no evidence that Congrees inlended candidates i 2 deficit position after an clection
to have the bonefit of accepting Jarger contributions than candidates who have o debts
outstanding for that eleclion. Consequently, the Commizsion is persuaded that the
increase in the contribution limits shauld oot be applicd 1o previous clections.  This
interpretation will reduce ihe ocourrence of multiple changes (o the contribution IiJﬁts foor
¢lections. The Comanission also notes that the retroactive application of 2 US C.
dd1a{cl | {C) specifically begins on the daie after the previous gencral eleciion, and can
thus be construed to mean that the increase in the contribution limits does not apply to
any previous clecton.

Tomake clear that the increase in contribution limits canvet be used to retire net
debts outetanding From praviows elegtions, the Commission s amending section
110 1{bK3Niii). This regulation sets forth the conditions wmder which candidates ay
accept contnibuiions to retire not debts outstanding after the dae of a previous primary or
general election. The Commission is renumbening the two existing conditions as
paragraphs (b} 3)(iiiA} and (B) and is adding the additional requirement at paragraph
(BHIIHIHC) thar contributions received for net debls oulstanding arising from previsus

eleclions o nol excead the commbution limiztons in effect on the date of such elsction,

4, {1 CFR [0 1{bY3XiY Redegignations
A Introduction

1t the NPRM, the Cammizsion slated thal BCRA's renewed focus on conmbution

limiss coincided with the Commisston's eonsideration of updating and streamlining itz
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rules for designating contributions for a particular electon or atmbuting contobulicns o
particular contributors, Sgg WPRM, 67 FR at 54,371, Under existing regulations, all
contribilions are either designated in wnting by the commbuter, 11 CFR 110, 1(BX2X1),
o rrated as coptributions for the next election after the contmbution is made.

11 CFR §10.1{bX2){13). This is in order o enswre thal oo persen contributes more than
the individual contribution limi! to any candidate with respect to 2 parocular clection
TUS.C. &lgfaX] KA). Commission regitlations permdt political commitoess in cemain
circumstances o obtain a written mdesignalion signed by the contributor.

11 CFR 110 1(eYS5Kn). The Cormmmssion predented proposed riles i the WERM that
would permut the authorized committees of candidates to redesipnate contrbubons
parsuant to 2 preswmplon i carlain cireumstaness. NPRM, 57 FR at 54,376
Addimonally, the WPEM propased amending the rules pertaining to reattnbution of
contributions similar tg the rules on redesignation. This proposal is addressed in the
Explanation and Jusbfication for 11 CEE 110 LK), discussed below.

Cme commenter applauded the Commission™s consideranon of the contribution
redesignation regulations that i chamactenzed as “confusing and burdensome bath for
comrniltees and contnbutors.” In contrast, several commenters notsd that BCRA neither
Tequires noT anticipales a recxamination of the redesignation rules. BORA'S silenes on
these 155ues led one commenter 1o the conclusion that these izsues would be more
appropriately sddressed ina separate rulemakmg that does not anss from BCAA, while
anciher found the Commission's Teexamination well-tirmed, as an effort to sitnphfy FECA
compliance generally, which will improve the ability ol political comminees to comply

with the new requircments of BCRA. In light of the new contribution limits and other

10
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siatutory changes in BURA, the Comumission has coneluded that this nulemaking provides

an appropriate vehicle for simplifying the rules governimg redesignation,

Because the Conunission has decided to provide for an alternative method for
redesignation of contributions, 11 CFR 110, 1(b) S )i} requires a technical amendienl in
order o incorporale the new provisico within this section. Thus, this rulemaking
redesignates former section 130 L{HSHIKA) and (B) as seckion 1 10 LB SICAM )
dnd (2}, respeetively. This rulcmaking does not amend the regulatoly language of thess

Provigions.

ontribybon

Current i1 CFR 110.1(bX5] sets forth the procedurc for the redesipmation of
exCessive contributions to candidates and authetized commitiess from &MY PErson, EXcepl
miulhicandidate eommittess and those persans prehibited from meking contributions. Seg
11 CFR 110.1{z}. Whea seeking = redesignation of &n excessive contribution, a
commuties measurer musi offer the contvibyutor a refund and obtain a Bigned, written
redesignation [rom the contributor within 60 days of the treasurer's receipt of the
contnbution, Jge 11 CFR 110.1{b)5)ii). These requiremente ApplY LD EXCaes]ve
contnbulions that were designated in writing by the contribotar, 11 CFR
O T(BHIHINA) and (B), o7 that were ot desipnated in writing by the contributor,

11 CFR 110 {BNENINC) and (DY), in which case 11 CFR 110.1(b)(2)i) treats the
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contribuliens 22 rmade for the next clection for that Fedéeal office after the contributions
are made.' [ addition 1o written redesignations, the Commission is amending

11 CFR 110.1{b} 5) to permit authorized commitees to redesignate contibutions that
wonld otheraise be sxstssive without obtaining & signed, written document inder cortain
circumslances, a8 dizcussed below.

As propased in the NPRM, the Commiesion is amending thess regulations (o
inctude 2 mechimism o simplify redesignation procedures for certain excessive primary
coniributions by using a presumption. See NPRM, 67 ER 2t 54,371, new
1 CFR 110 1{BHS)(1END). This preswmption applies pnly when a conmibutor makes an
cxceasive contribution to a candidate's authorized committee before a primary cleclion
thal i5 ot desighated in writing for a particular eleciicn. In such circumstances, a
candidate’s auhorized committes may presume that the contribuler intzndad o conlibute
any excessive amount 1o that candidate’s peneral elaction, without obtnining written
permissicm fiom the contributer to troat (he cxcess as a general election contribution.
This presumption should not b infomred, however, in instances where the contributor has
expreasly designated a contribution in writing for a different alection,

The Commission agrecs with the commenter who nated the reasanahleness of 4

presuription that a coniribuler of & large contribution 1 @ primary election campaign

Thete regquaremnents apply whethes the contribolions wee eXceksive on their Frce o7 i HEETEEALY
with ather tontribubone, 1LCFR 110, 1K S} A and {07, or were designared for an electivg and wene
made after e slecion, but connnt be secepied becauas the contbubons exceed nat dobis uamnding faarm
the pasi election, 11 CFR D10 1ghK SMINB), Or sere foepved aiter an shection bur uodesignated, and b

authorized comwrofes has net debts cutstanding from the previows #lecoon, 11 CFR 1 10 3B S HiND}.

12
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would also support the general election compaign of the game candidate. That
commenter teaspned that the primary snd general eleclions occur in the same year and arc
two ptages of one process 10 #leet 3 candidate 10 & particular office. However, the
Commisgion disagrees with another commenter who argued that writion redesignations
mast often serve as barriers o conmbutor intent, which in the commenter's view is
generally to support the candidate to the maximum extent possible. The Commission
retaing jts rules on written redesignations in all othe situations described in

L1 CFR 110.L(BH5XINA) threugh (T, Omly in the gpecific streumstance prescnted in
new 11 CFR 11O (KSHiiB) will the presumption suffice to teplace a written
redesipnation.

Thus, the Commission is revising seation 110, Y SHiHB} to peTmit an
aulivonized comunitien to redesignate excessive contribubions to the grneral slechon if the
[aliowing conditions are eatisfied. First, the contribution must be made bajire the
primary election. Secend, the contribution must not have bean designated in writing for
another ¢lection. Thind, the contribution would be sxcessive if desi enaled for or treated
L= 4 cantribution made for the primary slection, and fourth, the redesignation does not
canse the contribtor to excecd any other contribution limit. These conditons are ser
forth in paragraphs (BHSHINBX L) thraugh (4), respectively, The final rule also requires
that the authorized committee aotify the contributor of the redesigmation. Thiz

requirement is discussed in further detail below,

With respect to the redesignation of cenain primary conttibntions, the NPRM

13
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included oo alternatives, Altemgtives 1-A and 1-B. S22 proposed

11 CFR 110 1{bKIK1NE ) MPRM, 87 FR at 54,371 and 54,376, The alternatives
ditfiered 0 whether an authonzed committee cmploying the preswinption to redesignate a
contribution would be required to notify the centributor that such action is being taken,
Alternative: 1-A would o1 have required any notification 1o the contnbutar, while
Aliernalive 1-B would have required notification through the addition of paragranhs
(b SWIWBENSY and {6). Se¢ NPRM, 67 FR a1 54,371 and 54,376,

Allernalive 1-A was designed 10 minimize the sdministrative burden on
aulharized committecs when a contribwlor's intent could be reasonzbly inferred. Ses id.
ab 34,171, Some commenters preferred this approach One viewed it as a better balance
between the Commission’s nesd to msure that commitices follow procedurss and the
comminees’ need for Mexibility. Greater fexibilicy for the committads was the basis for
another commenter's support. Another found Altemnative |-A to ba consiztent with
contributor intent and with BCRA’s change in the individual aggregate eantibution limit
fromm an annual 1o an election eycle basis. See 2 U.S.C, #4tafa)3). The Commission
netes, however, that BCRA changes the individual aggregate contribution Lt (g a bi-
annual basis that enly approximates the election cyele for the U5, Houze of
Fepresentatives. More impontanily, Congress did pot change the per candidarc
contributon limits from 2 per-election to an election-cyele basis

Alternative 1-B in the Commission’s proposal would have required that the
authonzed commites inform the contributor that & portion of the contribution is being
redesignated to the general eleation, and that the contributor may request & refund instesd.

As with Alternative 1-A, no confimnation from (he caniributor would have been required,

14
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Tiis alemative attrectad the suppart of several commenters, as well. One
sommenter found that the presumption cambined with notice 1o the contributor
reasonably approXamates contributor inlkent, with notice ensuring that any other
contributor intemt can be honored. Similarly, another argued Altemnative 1-B strikes the
appropriatc balance between the administrative biunden imposed on zuthorized
commitiees and the necd to honor contributer intent, noting that some prirmary :le;:tinn
contribatars might plan to support a different candidale in the Eeneral clection. Ancther
commenicr supported (he notics required wnder Alternative 1-B because it would provide
an opportundty for the contributor to “opt-out” and receive a refund, instead of permitting
the redesignation, and because it is more likely ta prevent Ihe contributer fom
Lnadvertently making an axgessive contribution to the general clection.

The notice and refund procedure serves to confirm the preswmption thal =
contribuler of an excessive, undesiynated contribution to the praimary election would
consent to a redesignation of the exeessive portion of the contribution to the general
election. The authorized committee may assume scquisscence on the part of the
contributor if the conibutor does not respond 1o the notification. Hoewever, if the
contribuior does not want the contribiition to be redesignated, the notce provides a
mechanism by which the contribulor may ohjset lo the redesignation and request a refungd
of & reamnbution undey 1L CFR 1) 0.1(kK3Kii). Additionally, the Commigsion notas (har
the trigger for a commitiee’s use of the presumption—an undesignaled cxcezgive
contribution—suggests the contributor may benefit om information about the
contribution limits in FECA. Contributors need (o know if o contribution was

redesignated or realinibuted so that they can avoid an inadvertent excegsive contribulion.
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Any aulborized committes that s2eks to relait a contrbenon that would otheryise
constilute a vialauon of law can fardy be required 1o notify the contributor of the means
by whick it hes remedicd the violaton of law. Thug, rew paragraph (b5 NBWS5)
requires the reasurer to noti fy the contributor of the redesignation and provide an
apprdriumty b the rantribulor to request a tefund, In such a notice, the committes may, iF
il wizhes, alzo seck a writlen reatiributon onder 11 CFR 110 1K 3NN A, however,
authorized committees are nol requirsd 1o include this information in the notice pursnant
ta 11 CFR 110, 1(bHSHiiHBXS).

The Comrnissica kas determined that notifying contrbutors is nesessary when
authonized commitiees rodesignate excessive coptributions thal were initally considered
primary contributions by operation of 11 CFR L10.1{bN2xii) to be genexrat election
contributions. The Commigsion has therefore adopted Altemative | -B 25 proposed in the
NERM, with clarification to the notice procedure as degeribed below, Spe NPRM, 67 FR
at 34,371 and 54,374, The Commission believes thal, in the precise circumstances
diseussed, il 15 reasonable to infer that the contributor of an otherwise cxocsaive primary
contribution would likely not object to redesignating a portion of that contribution to the
general clection campaiyn. The contributor’s check ¢sieblishes the contriblutor's ntent te
contribute the funds to the candidare’s authorized committee. The contribution limits in
FECA prolubit the excessive contribabions st issue, so the presumption pormits the
authqnized committee to honar (he contribulor's intént in 2 manner that avoids a violatigh
af |aw by both the recipiatt commitice and the coniributar.

Authorized committees may notify contributors by paper mail, cmail, fax, or any

olber written method. The authorized committes must do so within thinly days of the
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treasurer’s receaipt of the contribulion. Seenew 11 CFR 110 1(BK5NiiNBYE). The notice
must be written in order to avoid oppartumitics for fraud, so the option lo communicate
afally has been deleted from paragraph (b SHiHBXG). The thirty-day requiremeant

protects cemiributor intent by providing notice on 2 reasonably contemporaneous basis.

Elechion Contmibutions

The Commission sought comment on whether to pormit backward-looking

presumpiions, so that sxeessive general election contributions recetved afler a primary
lection could be designated by an authorized committoe 1o pay off pricuary debl, See
NPRM, 67 FR m 54,371, Three commeniers favored a backwind-looking presuraplion io
errtamn cucumstances. One supported the presumplion in the situalion described,
provided that the avthorized commities has not debls oulstanding far the primary clection,
Another supported the presumplion, provided that il is limitad te elections in the same
cleclion cycle. A thind supponed the preswnption, provided that the contributer Teceives
notice. Finally, one commenter srgued against such a backward-looking presumption
becauze it would require mors complex considemutions by the contributors. However, the
Commussion notes that the burden of caleulating net debis nutstanding for the primmary
election fallz on the authorized commiltees, not on the contributors.

The Commission has dstermined that the bacloward-looking presumption, in
limited circumstances, should apply subject 10 the seme conditions g3 the redesignation
presumphicon in 11 CFR 116, (b 53KiWB). The Commitsion notes thal current

L1 CFE 110 1(0H 2Niv) permits 2 candidate in the general sloction to pay primary £lection
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debts and obligalions with general election cotitnbutions. Thus, if a conribulor
designates in writing that a non-excessive contribution should be considered for the
general election, the recipient committee may nonetheless use those funds to pay primecy
debts, pursuant t3 L1 CFR 110.1(b¥3Kiv). Tn thiy sitsation, it would be incongruous if a
recipient commitiee had Jass Rexibility with contributians that are not degignaled in
writing than it weald have with those that are designated in writing.

Censequently, the Commission has incorporated such 4 proswoption in new
1L CFR V10 LK SKLHC). The presumptinn can be applied to an cxcessive contribytion
that is made gfter the primary election date, but befare the general election and thal was
n<i designated in writing by the contributor. 11 CFR 110100 M SKIXCK1) wad (2). The
commttee musl have more net debls oulsiending as calenfated under 11 CFR
V0.1 (BH3Kii} from the primary than the excessive portion of the contribution,
1HCFR 110 MBS KNCIE). The conditions in 11 CFR 110 IEBNSHGEHCKD), (4), (6],
and {7} arg simailar or identical to the conditions set forth in 11 CFR 110.] 1 T8N I EN TR
(), {30, and (9], respectively, Btis Dnportant o note, however, that if a conpwributor makes
an txeessive contribution and designates the contritution in a signed writing for the
general election, the (he autborized committee would be required to obtain a sigmed

writing from the conmibutor ta redesignate any pottion of the contribution 1o the DI aTy.

See new 11 CFR 101 (DNENEHCH2).

Tie pre-BCRA provisions of the Act permitted persons 1 contribute up I

320,000 per calendar year (o the political comrittees established and maintzined by the
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national political pardes. BORA amemds 2 11.5.C. 441a{zK L NB) o increase the amount
that mey be contmibuted by individuals and centain other persons 1o political committses
established and maintained by national political parties 1o 523,000 per calendar year,
Consequently, the Commissivn is amending patagraph (€)X 1) 10 increase the amount that
may be contribuled hy those covered by 2 US.C. ddlaja) 1 ¥B) to commiltees established
ard maintained by national political parties to $25,000 per year. Ne comments wers
recetved oo this chenge. Paragraph (e 2) of this scction provides that these comunitiees
cofsest of the nabonal committees, and the House and Senate rampaign commitices,

The Commission is adding new paragraphs CeX 10, {ii) and {iii) to zecton 110.1.
Theze paragraphs paralle] now paragraphs (b 1K), (i) and fiii) dizcnesed above.
Paragraph (e)(1¥i} prevides for application of the indcxing provisions st 11 CFR 11017
ta the contribution limitation for contributions to national party commitices. New
paragraph (c}(1Kii} establishes the two-year period in which the ndexing is applied. New
paragraph {e X 1)iii} provides for the pericdic publicatian by the Commission of the
increased contribution limils, When proposed in the NPRM, the new paragraphs (o) L i)
wnd {c KL ¥iii) reccived no comments. These paragraphs are ieft substentially unchanged
from the MPRM in the final rules. The comments relating bo paragraph (¢} 1Kii)
regarding the tming of the increats in the conttibution Hmit duc to the applicagon of the
indexing provisions are addresesd below in (he Explangtion and Jyustification for new

secticmn 110,17,

i3 QLI (] Jbuti

Az explaned below in the Explanation and fustification for new 11 CER | 140, 19,
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2 1).5.C_ 441k prohibit comribulions made by mtinors to Fedeml cendidales and
contribulions and donations to commiltess of political parties, bul it does not pretubt
contributicns or denalione to cther types of political commitices such as corporate and
labor organization separate segregated funds and non-conpected political committecs
{often refomed o as “PACS™. Morsover, although BCRA's prohibition on minors'
contributions and donations ie cffective &2 of November &, 2002, it specificelly proandes
that those prohibitions will not apply with respect to nuoofT elections, rocounts ot cleciion
contests resuldng from elections held prior (o Wovember 6, 2002, See 2 11.5.C. 431 note,
The proposcd rules would have amended the pre-BCRA provision goverming,
conmibations by minos at former 11 CFR 110 1(i)2) to reflect these two points. The
Comemission has decided instead to move the pre-BURA minors provision to new 11
CFR i10.1% 5o that all of the provisions reganding minors are addressed in one ssction of
the repulations. Therefore, the [inal rules move the minor provision at foomer 11 CFR
100K to new 11 CFR 110194}, The final rules also include a separate provision at
11 CFR 1181 3¢) reganding application of the roinors” poohibition to runsd¥ elections,
tecounts, and election contests held before Wovemnher &, 2002, Sae below for fiuther
discuszion. As s result of this move, Section 110, 1)) addresses only contributions by
gpouses, a provision that is unchanped, Therefore the final mles amend Lhe title of
paragraph (1) i “Contnibutons by Sponses™ 10 redlec! the emaining focus of this

paragraph.
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7 11 CFR 110 1(kKIN1) Reantribulyon

& Intreduction
In connection with the proposed amendmenls o the redesignation mules, the

MNPRM alsd included a similic proposal 1o amend the reattribution rules. Cutrent 11 CFR
L1 10k N3} sets forth the procedures for the reattiibution of cxcessive contibutions 1o
other joint contributors. Conwrbubions from more than ene person must include cach
contributor’s signatere, and sach such contmbutor 1z atmibuted an equal shire of the
contribution unless other instructions are provided. 11 CFR 110 1(k¥ 1 and {2). A
commiies may ask a contributor who rmade an cxcessive contribution if a joint
conmbution was intended, 11 CFR 110, 1{k)3%5). [n ovder o teattribute 2 contribution
1o such a situaiion, a commitce weasurer muet 5% the contributor & refutd wnd st
obtain within sixty days of the contribution 2 written reattribution signed by sech of the
contribtors. 11 CFR 10 1(k}3Xii). (Unlike redesignation, which is limited to
apthonized cormmitiees because of the relationship of the contribution to particular
clocions pursuant to 2 U,5.C, 441a(a) I HA), he teattribution procadure is available 1o all
political committees, sny of whom could rective joint contributions.} The same
commeniers who supported the Cormission's proposzl to amend the redesignation rules
dlza supparted the proposal b amend the reatiribetion tules for the same reasons.
Likewse, commenters who did not faver the Commission's proposal reparding

redesignation alze did not support amending the reattributions rutes at thiz time.

B. T arnd

The Commission proposed & presumption related to reattribution in the KPREM.
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When funds are contributed by a check or ¢ther written instrurnent with bwe or more
names impnnted on the check, but with only one signatues, the snlire contribution 1s
attributed to the individual whose signaiure appears on the check. Sce 11 CFR 104.8(c)
and 110.1{k¥1). Alcrnatives 2-A and 2-B in proposed 11 CFR 110 LK HB) in the
MNPRM both included a presumption that with respact to such contmbutions that are
cxcossive, B commitiee would be penmitted o presume (hat (he contribution should be
attribubed squally among those whose names appearad on the check ot ather instrument,
et WFRM, &7 FR at 54,371 and 54,377, Like the redesignation aliermatives, Allsrmanive
2-B would have required the recipient commilies 1o notify the contributors, while
Alternative 2- A would not have pequirsd any notice, Sae jd.

Three commenlers opposed both Allernatives 2-A and 2-B. The three agreed that
infarring a non-signer’s intent 10 contribute in the absenee of soy indication Fom that
individusl i3 cxtremely unreliable and carics 8 greater rigk of errer than the redesignation
presumpien. Cme commenier observed that the non-signer might not support the same
candidates and political conumittess that the signer suppords. Even if he or she does
support Lhe same candidates, if the non-signer is unaware of the contribution, he ot che
may utadvericolly make an cxcossive contribubion 10 the same committes, Another of the
three found Alternative 2-B wiacecpiuble because the burden of “opting-cut,” that js
cheosing (o request a refind instead of permining the teattribution, would be on the
contributor, whereas the commienter believed the burden should be on the recipient
coramitiee. A fourth commmenter agreed with the preswmption, arguing thal contributors
do rol generally believe more than one signature would be required because usually only

onc peTson signs & particular check. This commenter alsa argued that any indication of
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intenil to make a jeint coniribution should mffice, citing sxamples of acoompemying
correspondence, & donor card, or 8 nolation on a check. Under such circemstances (s
commetter would not requirs notification. in the absence of any tndication of such ap
intent, this commenter suppotis the approach of Allemative 2-B, which would require the

recipicnt committee 10 notify the contnbuters of the reatmbution

jbution Rule
Beciuse the Commission has decided to provide for an atlemative methed fior
reattribution of contributicns, 11 CFR 110 10kK3ii) requires a technical amondment in
order 10 incorporate the new provision within thig scotion. Thus, this rulemaking
redesigmates former section §10.1KINEKA)Y and (B) as ssction LIQ I(KMI MM AK L
and (), respectively, This rulemaking doeg noet amend the regolatory language of these

PIovisons,

D. 1t CTR 110 1kHANUWE) Presumption of s Reattribution

The Commission has concluded that the changes required by BCRA provide en

appmpnale occasion 10 promulgate regulations et will provide authorized committess
wilh additional means of reattributing certain contributions, Thue, it has adopted
Allcrnative 2-B with two modifications, Under paragraph (K}2XEHEK 1), if an excessive
contribution iz made with a wntien instument with more than one individuals name
imprinted upon it, but only one signatire, (he permissible portion af the contribution will
B¢ attnbutled to the signer, and the committee may reabribule any éxcessive portion of the

contribution lo any other individual whos2 name is imprinted on the writien instmmmenL,
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Thus, the final rule differs from the proposed rule in that the proposed rule would have
divided sxocssive contributions equally among the names Iisied on the check. The final
rule tekes & different approach in order to abtribute the maximum penrissible amount 1o
the sigmer becauss that contributor’s intent is ¢lear. Only excessive funds would be
realtributed pursuant to the presumption to another contribulr whose name appeary
preprinied on the check, and only to the extent that this reatmibution would not causs that
other individuzl ko exceed his or her coniribution limit.

The Commizsion has determined that notice to the contributers is essential 1o
make any preswmption in this sitiabion reasonable. The pelitical commines employing
this presumption is required 1o notify all contributors and offer the signer contributor a
refund under paragraph (KNI NiKBN2).

The commuttoe 13 alta required to notify the contributors that they must have had
an ownership inberesi in the furds in the account For any partion of the contribution (o he
reattributed to them, If the individual 1o whom the contribution is reattributed doss nel
own the fimds in the account, the signer would have made a comtribution in the name of
anuther, which is prohibited by 2 T1.5.C. 4411, For example, an additiona] individual's
name may be preprinted on a cheek merely for the conveniencs of the aceount’s OWTIET,
but only one of the individuals appearing on the shock owns the funds. Such a sinetion
might arise if one individual has check-wriling responsibilities for another. Committees
should nqt artribute any part of the conbribution to individuals who de ot have an
awnership interest in the funds in the account. The final rules do not affect
11 CFR 110-1{i) in this regard, which states thal the limitations oo contributions apnly

separatcly to contributions made by cach spouse, even il only onc spouse has income.
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Any committee 18 free 0 include this information about spousses 1o any nolice, but 15 not
requited 1o do so by new 11 CFR 110.1{kNIHIKBY2). The final mles difler from the
propossd rules in that the Enal nales recognize thal the appearance of 8 name preprinted
on a chock does pot necessanly indicate that the named mdividual has an gwnership
interest in the funds in the account.

As noled in e NFEM, 1the Comrmission and political commiitess have devoted
eignificant resources to ensure compliance with the reattnbubon requirements. The
Comrmistion agress with the commenler who noted that joint contributors often indicate
Lheir intention to jointly contribute in some fashion other Lhan by both signing one
personzl cheek. However, the Commigsion ales agrees that a presumption based only on
an ndividual's name appranng on 4 check 13 not relizble standing alone, Consequently,
the Commission is adopting the requirement that political comminess notify all of the
joint contributers to whom any postion of the eontribubion it reatmbuled, The commities
may noake Lhe notice in any written form and must de g0 within thirly days of the
reasurer’s receipt of the contribution. See new 11 CFR 1O )NBR3). The thiroy-
day requirement protecis contrbutor intent by providing nobice on a reasanably
contenporaneous basiz, Like the redesignation polics provision, section
1O RN 3MNIHEND) hae been clarified Lo petriit nobice by any written rnsthod.
Authorized commitees may, il they choose, provide sontributors with a single nolice as

to ety pertiissible redengnation snd any permissible reatiribution,
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E. Onber Froposale Relating lo Redesipnalion and Restiibuion for Which No
Changes 1o the Ryle Arc Being Made

(13 11 CFR 110.2 Multicandidate Conmbutions

Current 11 CFR 110 2(bX35) sets forth the procedune for redesignation of
excessive conmbuntions made by multicandidatle committees. In the WPRM, the
Commission asked commenters to addeess whether excessive contributions from
twlticandidate cottnimees shonld be subyeot to any form of redesignahion by
presumplion. Only one commenter supported any such application, while two opposed it
Thete two argucd that 8 signed writing shoeld be required from neulticandidale
coramitiess bacauss these commitlees are likely to be sufficiently familiar with the
existing Commission requirements so that the higher standard of specifigity reguired from
thern is nat burdensome. The Comeniasion agrees that the iedesignalion presumption is
nappreprate for mulaeandidale committess, 50 no change has been made to

11 CFR 110.2.

{2} Exparding the Redesignation Presumption Bevond the Election Cyele

The Comunigsion also asked in the NPREM il presumptions that would permit
authoriZed cormmittess 1o redesignate confnbulions beyond the current elaction cycls o
either #arlicr or subssquent cycles were approprizte. See WPEM, 67 FR at 54,37). Only
on¢ commenter supponied any presumplion that reaches beyond & current eycle; that
commenter arguad that redesignations to elections in futore cycles were asceptable if the
contrbutors were notified.  The other commenters argued thal any presumoptions should

be limited o the current eyele. Cme said infemng donative intent would be difficult as
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the extent to which & contnbwter supports a candidate can vary significamly from ooe
clection cycle to another. Another noted that this might be sa bocause candidates
positions on issues can change, aod candidates are likely to face different opponents in
previous or subsequent cycles. Another notad that recordkeoping would be complicated
for the comymibtesa (which may change fram one election to the next), the contrbulers,
and the Commission 10 auch a presumption were adopted, The Commission agrees with
ey af these camments end bas decided to limit the redesignation and reatrbution

presumplticns to withio one elechon cycle,

The Commission esked in the NPRM if it should revise 11 CFR 1029 1o require
thal an aulhorized committee maintsin 3 Separale accournt Jor general election
contributions acoepeed before the primary election cccurs. Sge MPRM, &7 FR at 54, 371-
71 Three commenters addressed this propasal, Two commenters who opposed the
requitement gtated that separate accounts arc unnccessary. One argued that the public
record coneists of ell of & candidate committes's accounts cormbined, even if the funds are
in fact in scparate accounts. Censsquenily, they argued that the public recard, which
spécifics to whick election contributions are designated, would nol be augrnented bya
cOmimittee"s maintenance of separale accounts, Should mn authorized committee be
subjoct to a Commission audit, this commenter argued that the Audil Division is capable
of caleulating whether a committes spent geners] election funds on (i primary election
campaign. Another esmmenter noted that separate accownls do nal “spocifically zid in

compliance” and (hal scparate aceounls are oot requirsd by BCRA. One comrpenter
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suppeerted the requiremenl, arguing biat the Conumission has g valid concom regarding the
use of general election funds in a prmary election campagn, which could permut the
contributor and the committes @ elfectively double the conmbution limit with respect to
the primary slection. This comumenter also argued that separate secounts are a modes
burden for commiiless and may be preferable o maintaining ssperale books and records,
Although the Commission believes maintaining a separate account is the best way
for an authorized commities o show its compliames with the prohibition on spending
general slection contributions in connection wilh a prumary election, the Comimission L5
reluctant to regquirs (hal anthorized committess mainlain separate sccounts when other
means of accounting, which may be betier suited o an organization, will suffice to
prevent the use of genersl cloction contribubions In connection with a primary election

Consaquently, the Commission declines to arpend 11 CFR 102.9 m this regard,

{4} Eliminating the Signature Requirements

The Cosmission sought comment on whether 11 should climinate the signature
Tequirerncht for all redesignations and reatributions under 11 CFR 110.F and 11{0.2, and
mstezd permit authonzaton from the contnibuler by cmail or through ol
communitatons with the contribulor when the Tecrpient commitiee creates and maintains
a contemporaneous signed recond of the conversation. See NPRM, 67 FR at 54 371

All of the commelers wha addressad this 1ssue thought an email should suffice,
instegd of @ writing signed by the contribuior. Some commenters were cpposed (o
permitling commitiess 1o memaonalize conversanons Lo serve ax documentabion of

redestymations of reattnibutions, as discussed above 1n connection with 11 CFR 110.1¢1)
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In adopting the: new means of redesignation and reasnbution i
11 CFR 11610} S KRy, 110 1{bXSKLNC), and 110.1(kX3XiHB), the Commission
has comneluded that na contributor responss is required for the reatmbutions ad
redesignations pursuar to the new presumptions, 50 N0 contributor sighaure is required.
However, the designation and attribution regulations tequire conlributor signatures in
oiher instances. Seg, .. |1 CFR 110NN, pew 1L0.1(BXSKIIKAKD), 110 1{kKL),
and new 113 1N IWHKANZ). In these situations, the regulations toquire 2 response om
the contributor, and thus require the respense Io be in writing and signed by the
contmbutor in order to prevenl fraud acd to clearly indicate who is contibuting. CF.
11 CFR 10d.8(c) {Tequiring, contritmitinne to be reportad as made by the last person
signing the instrument). While enail may be an appropriate vehicle for contributor
TesTHINSES 1N SOE Wnstances, it thay ruse compicaling tesues thal have oot been
addretsed in this milemalking., For example, with respect w reatmbanons, how could 2
commaties determing whether both contributors have consented to the restribubon? The
Commission has concluded thet pamitting emai (0 replace a contmibutor's signature
should be underiaken in connectinn with 3 rulemalang that considers all of the Inslences
i Commission regulations 1 whach thas 1ssue 1s present, rather than making thal change
in some instances, but nol others, and in the absence of a full consideration of jssuss
simelar 1o the one raised above. Therefore, the Commission has concluded that existing
rules should notl be amended in tus rzlemaking to permit email messages Lo take the
place of signed wnitien redesignanons or reattributions urwder revised
11 CFR 110bHSHAKD) or 11 CFR 110.3(KN3N1NAKZ). Conssquenily, na further

changes to the reégpilaions ape beitlg made i tus rulemnakang,
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As poted in the WFEM, the adoption of the potificaton apprdach requires 11 CFR
T T{1K4) to be amended to specify the supporting cvidence required to be retained
under such an approack. See NPRM, 67 FR af 54,371, A full-sizc copy of the check or
whilten instrument, any signed writings from the contribulors that accompanied the
contribution, and the political coramittee's natices required for redesignations under
11 CFR 110.1{bK5KiiHB) or (C} or reatiribulions under 11 CFR 110 1EN3WHE) arc
included among the supporling evidence that must be retained for the redesignation or
reatiribution to be effective. Seenew 11 CFR 110 1(IHaNii). Paragraph (IX3) hag also
bren revised o stale that if a political committes fails to retain the notices, then the
presumptions for the vedengnations or the reatiributions will not be effective,

Jotne cotmenters supparted the propozal thet would have permitted commitiess
1o orally natify contributors and write a memorandumn regarding the convergation 1o
docwmnent it. Others oppeosed this aspect of the propozal as aa inhergmly unreliable
process that would provide oo great an oppottunity for fraud and ahuse, The
Commuassion agress wilh the latier comments, 50 the finad moles with regard to the
medesignation 31d reallnbulion preswumplions require the Rotics to be In wniting or by
email. Soe newr 17 CFR 1O WBNSHUEXKBME), 1101 (RS0 Th; and
IO KN IHIEBY3)

Oe technicat corraction is includad in 11 CFR 110 1{15) as well. The citalion

to paragraph (1K 2] in the Arst sentence should be to paragraph (I} 1) instead.
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11 CFR 1102 Centributions by Nulticandidate Polifical Committees

Section 110.2 sets forth the dollar liesits on contributions made by multicandidate
commiliees, a5 geterally established by 2 U.5.C. 441a{a)2). BCRA substantially
amended the contribution limil for cerlain types of mulicandidate commitises specified
in 2 ULE.C. 441afh), which is addressed in section 110.2. Az a result, the Commission 15
amending the regulations to reflect the new limits set forth in more detail below.

Under pre-BCRA 2 U.S.C. 441alh), the Republican and Dremocratic Senatorial
campeign commitlees or the national committee of & political party or any combination of
such committess were permutted 16 contribute up to §17.50¢0 to a candld.ate for clechion ot
nominabon for elaction to the 11.5. Senate during the year of the clection. BURA amends
thiz section of the Act W incréase the amount that may be contributed by these
committees to Senatorial candidates to 515,000 on or after January 1, 2003,
Consequently, 11 CFR 11{_2{r), which contains this conmribution fimit, is being amended
to increase the limit to §$35,006,

New paragraph (e} 1) sais forth the amended contnbubon Limil, The Comrmission
did not recelve any comment on its proposal to aménd paragraph (¢}1}. Mew paragraph
{=H2} perallcls the provisions i sectiong 110 10e) WL, (1) and (i) antd 110 14 141,
(i) and (1ii}. New paragraph (¢} 2) provides for the application of the indexing provisions
a2t 11 CFR 110.17 to this contribution limitation and establizhes the two-vear period in
whugh the mereased contnbviition Liznils are (b effect. New patagraph (¢K2) also provides
lor the pertodic publication by the Commission of the increased contmbutiom lumit. When

first proposed in the WFPEM, this paregraph recerved one comment supporting the
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intenticn 1o publish itformetion regarding the adjusted contribution limit, The
comments relaking to paragraph (e)(2) that concem the imiog of the increase in the
contribubion himit due ta the application of the irdexing provisions arc addreseed in the

Explanation and Justification for new section 116,17, below.

11 CFR 1104 Contributicns in the Name of Apother; Cash Contributions

Previously, 11 CFR | 10-4{a) set forth regulations implementing the probibitions
on conmbutons and expenditures by forsign natiotials codifted a1 2 U.8.C. 441e, In
light of the amendments 10 2 U.5.C. 441¢ comtained in BCRA, section 110.4(z) iz being
rernoved and reserved, and new 11 CFR 110,20 is being created to inplement BCRA s
probibifion on coptributions, donations, cxpenditures, independens expenditures, and
disburssrnenis by foreign nationals,

In addition, the section heading bas been changed to cover the two topics
adclreszed i thus $ction: {1} conmbutions made in the name of apother and (2 cash

contnbutions.

1 CFR 1105 Aggregate Bianoeal Contribetion Limitations for Individuals

Aside from Lhe Limuts on the dollar amounts that individuzls may contributz 10
candidates and paliical counittess, 2 U.S.C. 44 1ala)3) also contains aggregate imits
cn the amoutit that individnals teay mve within a specified peniod of ime. These

canlribulion limits are et forth in the Commossion”s rsgolations ar 11 CFR 116005,

i
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However, a5 with sections 1101 and 110.2 discussed above, BURA substantially
amended the FECA by restructuring the aggrogate conlribution limils. As a result, the
Commissicn s amending the regulations in secron 110.5 to reflect the pew ¢ontribution

limits in BCEAL

. 11 CFR 110.5(a} Seope
Saction ¥ 10.5{a) s#i= fonb the scope of the regulabong i 1] CFR, 11005, The

fnal rules in this paragraph contain amended citations to the provisions conceming
minars antd [orsign nationals. This final rule is identical to the proposed rule, on which

the Compissign recéived ng conurenls.

2. 11 CFR 119.5b) Bi-annual Limilatens

BCRA amends the provisions in FECA that establish the total amound of
cantributions that may be made by individoals within (be prescribed ome periods. Under
former 2 U.S.C. &l afan3), individuals were permitied to make no more than 525,064 in
aggregals contributions per calendar vear, This s=ction was revized by BCRA to establigh
new bi-annual aggragate limits that permil individuals (o maks up to 395 000 in
comriputions, including up to 337,500 in copmribubions 1o candidates and their avthorized
committecs, and up to 357,500 in canributions to apy ¢ther pelitical committees, 2
USRS C 4dlalafINA) and {B). The $57.504) aggrepate conmbulion limil conlaing a
further resiriction in that no more than $37 500 of this amomit may be given 1o political
committess that are nol the political committees of naticnal pelibcal partics. 2 US.C.

41 a(a3XE).
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Cumrent 11 CFR 110.5(b) is being amended to incorporate the increasad bi-annyal
aggregate coniribution limils, which are effective oo Jannary 1, 2003, New paragraph
(M 1¥1} containg the: new bi-annual apgregate limit for contributions wo candidates and
their authorized commitiees. New paragraph (b} 1Kii) contains the new bi-aonysl
aggregate limit for contributions to other polilical commitiees. The Commission received
Do carmumesils oo the changes to paragraphs (b1 K1) and (it) of this section.

Sections 441 (i) 1) and 44 1a-1{a}{ 1 )(B) of FECA contain an exception to the
bi-annual contribution limits for individuals, Under these new provisions of BCRA, the
individual contribution Limits to candidates for the 1).5 House of Representatives and
1.5, Senate are increased during cemain limited tme periods if the candidate is opposing
another candidate who makes expenditures from his or her personal funds abave a ¢ertain
threshold. Contribulions made under these increased dollar Hmits do oot apply to the
individual contributer’s bi-annual ageregate limis. 2 U,5,C, &41a(i{1%C) and 441a-
a1 B Accordingly, new section 110.5(bK2) reflects this exception, which wall b
addressed in greater detai] in a separate nuemmaking concerting the so-called
“miillionaires” amendment.” One commenler, while agreeing penerally with proposed
parapranh (B Y)(iki), suggesiad that the language in the drafl pale was fol dirset snongh in
making this paint The Commission agrees and thue, rew paragraph (b{Z) states more
precisely the circumnsiances under which the individual bi-sooual lumits oo conmbutions
do oot apply to sonmbitions coming wader 2 US.C 44 1afi) LEC) or 43ia-1(a) 1 KE].

Section 1105 (bK73) provides for the increake, if necessary, in the bi-annual
aggregate contribution limits by the percent difference in the price index, as described in

11 CFR 11017, New patagraph (hH3) also provides that the time pertod i which the
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price indexing applies also applics w the aggregation of contributions for purposcs of the
application of the bi-annual aggregate himits. Again, the various comments received on
thiz issue are discussed in the Explanation and Justification for new section M7 An
example of how the time period would operate for both e increase and (he AEETegalion
15 included in new paragraph {b}4). This paragraph bas been revised from its proposed
form in the NFRM ro provide for greater clanty. New paragraph (h5) siates the
Commission’s inbention to publish information rgarding the adjustad contribution fimits
in the Federal Remister and on the Commission's web slle, Ome commenter supported
publizhing the adfusted contribution limits. Mew paragraphs (B} 3) and (Y5} contain
provisions parallel to that found 11 CFR 116,163 and {c) and 110.2(e). These paragraphs
of the final rules contain minor wordiig revisions but are nearly identics 1o the proposed

versions, on which the Commission received 1o COMmMénts,

11 CFR 110.9 ¥Viglations of Limitations

The fiaal rules at L1 CFR 1109, formerly enlitled, “Miscellaneous provisions,™
are being amended to address only violations of the contribution and expenditurs
limitations, Other provisions in 11 CFR 1105 wddresaing fravdulent misrepresentatians,
the price index increass and the voting age populaton am being or will be amended and

moved in this mlemaking end other BCRA, rélemaking projects.’ The tile of section

" The BURA rabenakiog projeat exrited “Other Provisions™ will sddress the fraudulent MiTTPTEARLA

pravisions, e Nodice of Propesed Ruberaking (“NERM '} m 67 FR 55,345, 55,356 (Anguat 20, 2001).
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110.% iz aley being changed 16 “Violatiens of limitations™ 1o reflact thesa Changes,
Finally, the finsl rules add the word “lnawingly' in twa places pertaining to the
dcceptancs of contributions in violation of the limitations and prohibitions sel forth in | |
CFR part 110. This revision mirrors the knowledge requirement in 2 U.S.C. 34 1a{f) and
441[. No comments were received on (his revision or the reoTganuzation of (hese
P SIONS,

The prohibition on contributions by minoss is contained in 2 U8 ¢ 431k and not
02 TLE.C o da]aof the Act Therefors, the Commission notes that in instances where a
candidate, an authorized committee, or a committes of 2 political party knowingly accepts
2 contribution from & miner, it would be in violation of section 110.9 only if the
contribution 1g made in the name of anoiler, but ot if the contribution was made with the
minor’'s awn funds. Jee 2 U5, 4412 no candidate or politcal commites shal

knowingly accept any contribution. ..in violatiom of the provisions of this section™).

11 CFR 110,17 Price Lodex Theiense

Pre-BCRA 2USC ddlalch mandated yearly indexing to inflation of the
expenditure limiletions ¢stablished by 2 U.S.C. 441afb) {the limils on expenditures by
candidates [or nomination and election 10 the offiee of President of the United Slates who
acecpt public Munding) and 2 U.S.C. 441afd) (the limits on cxpenditures by national party

coramitices, Slatc party commitlees, or their subordinale commitiecs in connection with

Tobe BCRA rubrmakiog project ectitked "Coordination and Independent Pxpendinures” will addregm the

voting age population provsions. Ted NPEM a1 67 EE 60,043, 60,060 [ Sepiember 24, 2002},

36




1|

H

Iz

23

the genaral election campugn of candidates for Federal office), BCRA amends 2 US.C.
44 1alch 1o extend the inflation indexing to: {1) the limitations on coniributions mades by
persons under 2 11.5.C. 441a(a) 1 KA} (conmbutions to candidates) and 44 12{a) 1 KB}
{contributions to natonal party commitices); {2} the bi-annual aggregale coputhuicn
limils applicable Lo ivdividwals now lound st 2 TFS.C, 441afa}1); and (3) the lumtation
on ganbrhytions made ta TS, Senate candidates by certain politicsl party mmm:l:tm at 2
US.C ddlath). 21U.5.C. 4dlalc1NB). Undsr the stamte, the adjusonsnte for inflaton
for 2 U.S.C 441lalal | HA), Hlala)1 KB}, 441a(a¥3) and 441alh) are to be made only in
odd-mumbered yeres and such inereases are to be in effect for the 2-yepr period beghining
an the first day follgwing the date of the general slaction in the preceding year and ending
on the date of the next regulanly schoduled generzl election. 2 TLE.C 44 1ac 1 HC).

Former 11 CFR 110:9{c}, which descnbed the expeoditure limits subject to
inflation indexing, did not include any of (be new inflation indexing discuseed above. Tn
onder to address the prce indexing For the new contnibutions and capenditures limitalions
n 8 comprehensive manoer, the Commission 15 adding now secton 110,17 fo track the

changes o 2 U15.C. &dlajc).

L ELCFR 110 17{a) Price Index Increazes: for Party Comunpitics Expenditure and
Presidential Candidate Expenditure Limitalions

New gection L10.17{2) replaces and restates, with some minor ewording, former
sesdion 110.9c) regarding the price index increases that epply to lhe political party
committes and Presidential candidate spending limils sslablished by 1] CFR 110.7 acd

1EE. Hawever, patagraph (a) contains one important change from former zection

i7
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{1 CFR 110.%¢). Section 110.9(¢) had incorectly stated that the expenditure [imitetions
establizhed by sections 119.7 and 110.E would be increased by the annyg] percent
difference of the price index, as certified 10 the Commission by the Secrevary of Labeor,
Section 4d1a{c) of the Act does not use an annual peroeni diflerence of the price index 1o
ealculate the increages. Instead, it requires the use of the percent diffevence between the
poce index for the 12 months preceding the beginning of the calendar year in which the
change i3 made and the base period, For the party committes expenditures timitations
#nd the Presidential candidate expenditurcs limitations, the base period is calendar yoar
1974, with cach change remaining in effect for a calendar year, Consequently, paragraph
(ayalnew 11 CFR 110,17 cormectly states the etandard 10 be applied and deletes the term

“annual™ from the regulation. The Commission received na comment on this change.

Lirnidats yidual

As noted above, BCRA incrensed the number of contribubion limitations now
subjoct to price uwlex increasgs. 2 US.C. 441alc)13(B). New L1 CFR 110.17(b) irecks
BCRA by provading that the following contribution limits wil] be indexed to jnflabon: 11
CFR 110.1{bK 1) {limits for persons contribuling to candidates and suthonzed pelitical
committees); 11 CFR 113,01 (e} 1) (limits lor contributions made Lo nalional party
committees); 11 CFR 118.2(e) {limits for contributions made by paty committoes 1o
sentalorial candidates); and 11 CFR. 1105 (bi-anneal ageregate contribution litits for

individuals). New section 119.17(b){1]) specifies thal these contribution Hmilations will
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be increased during odd-numbered years and that the increased limit would be m effest
for a two-year period. However, the time period specified in paragraph (b)Y 1} for the
beginning and ending puint of the two-year period and the remlting comments stems
from the oeed fo resolve an apparent internal conflict in BCRA.

The NPRM raized the issue of the interaction between 2 [J8.C. &41a(a)3), which
estgblishes the bi-annual agregate conmbution limits for imdividwals, and 2 TL5.C.
#a{cK L K<), which mandates indexing to inflation of these bi-amnual aggropaic
contribution limite. Section 4418{a}¥3) af FECA spetifically provides that the bi-annual
aggregale himits lor ¢ombibutions made by indinduals apply dunng the period that bagins
on Janvary | of an odd-numbered year and ends on December 31 of the next cven-
ourmbered year. For example, contribulions would be aggregated fiom January 1, 2005 1o
December 11, 2006, Howsver, increases in the conmbution Limits as a result of the
inflation indexing as applied by 2 U.5.C. 441 a(cH1XC} would be in effact from the day
aiter the general election la the date of (he nexi general election, g8 November 3, 2004
to November 7 2006, After November 7, the next bve-vear inflation indexing period
wineld alter the bi-annual aggregate contribution limits again. Thus, these competing time
limits seem: to dictate different contriburions limits for the period fom Movember 3,
2004, to January 1, 2005, and caomiot be spplied simultaneously, Therefore, the NPRA
naoted chat the conflict betoeen 2 TLE C_ dd lafe}( 3} and 441 a{c {1 W C) had to be resalyed
Lo determine the time period in which the bi-annual aggregalc contribution limits apply.

The Commission proposed in the NERM 1o resolve the conflict by applymg the
time peried in 2 UTE.C. 441afc}1)(C), g, elaction cycle bagis, caher than the time period

prescribed m 2 1FL5.C, &4 1a(al 3}, i.c. calendar year basis. In the NPRM, the
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Commission proposed that |1 CFR 110.17b) 1) require that the increase would be
effective from the first day following the date of the tast general election Lo the date of the
next gemerad election. The Commission also proposed that 11 CFR 110.5(bX3) require
the two-year period for the aggregation of contribubions by individuals ng during the
same period - the day after the date of lagt general cleclion through the date of the next
peneral gleciion.

As support for its inlerpretation in she WERM, the Commission relied Lpon
accepied cunnons of stalutory construction, One principle of stalutory {ntezpretation is
that, where two provisions ol a statute are in conflict, the provision that is last in wme or
fast i order of arrangement prevails. See Iner-Continental Pomofions v. MacDonald,

167 F.2d 293 (5" Cir. 1966). In (his instance, both provisions of BCRA were énacted at

the same time. However, bocause 2 11.5.C. 441ac){1 NC}) appears later than 2 U.A.C.
441 afa¥ 1) in order of arranpement, both in BCRA and in the Tinited State Cods, 2 1.5.C
441a(c 1 HC) would determine the time period of the bi-annuat contribotion limits for
2150 441a(aK ).

Several commenters, cluding the Congressional sponsors of BCEA, urped that
the Commission wdopl the opposite approach in the new regulabiions and apply the
calendar year aggregation in 2 ULS.C. 44| g(a}3) instead of the time petied in the
indexing provisions of 2 U.S.C. #afe)1¥C). The main arpument of thess commenters
15 that 2 U.3.C, &&]a{ak3), and zeverzl of the other provisions that use a calendar year,
are “core’ provisions of the Act. By contrast, they argue that the indexing provisions
represent "subssrvient” or "'accessory provisions.” Thetefore, according o these

commenters, it would be more appropriale from a policy pasitian o use the tming
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element Eom the core provisions,

The Commiszion notes that there is no support in the legislatve lnstory of BCRA
for 2 “core” provision argument. The only cannon of statutory construction Lhat 15
applicable to this sitwation supports the conclusion (that the timing of the indexing
provicion would prevail becavse it i the last in arrangement. As a mnatter of public
policy, 10 apply tie increases due 1o infladon indexing on a the calendar yoar basis would
nullify & specific and important elemem of 2 US.C. 4dia{cy 1) - the retroactive
application of inflation indexing of contribution Limils to the day afler the dats of the last
regularly seheduled general slaction.

Furthermare, the limitation on contributions 10 candidates in 2 1.5.C. 4djafa)1)
opcrates on a per-glection basis and therefore, 8 not 0 conflict with 2 U.8.C.
A1 a{c I C). The Commussion must apply any ingreases to thie conibution limit de
to the inflation retrpactivity to the day after the previous general election regandless ol
how it resolves Lhe conflict between 2 US.C, 441a(aK3) and 4418{c)(1WC). If the
Comnnssion decided to 2pply inoreases due 1o wiflation mdexing to e bi-annual
conlribution limils on a calermiar veer basis rather thal on an #laction cycle bagis, this
wiould confuse some conbnbutors who would have an increase i ong contribution
timitation effective retmasctively to the day after the general election and xn jnctease in
anolher conimbution imilabon effective on January 1.

For these reagnns, the final rules set the dme pericd for the bi-anmoal conmibution
limits and application of nflation indexing increases to be from the day after the general
eleclion, i.e. the Grst Wednesday following the frst Monday in Movemnber of an even-

numbered vear, to the date of the next regularly schedulied generd glection, 1.0, the first
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Tuesday foflowing the Grst Momlay in Novernber of the next even-numbered year, See
new sections 110-1(hY1Hi) and {e} 1 K35, 110.2(eHD), 1 10.5(bX3} and (4), and
110.17(B). Under these pew ez, rim-off alections following the peneral election do nat
postpone the crtase in the annws] contribution limirs.

One commenter noted that cach of the contribution Timits describad in
2 US.C. 44a{a) and (h) that ic subject vo the expanded indexing provisions has its own
peniod of operation. Thus, rwo of these Timits that operated on a ealendar year basis may
also be in conflict with the time period for the inflation indexing inereases. Firsy, the
limit o0 contributions By persons to nalional party Committces is a calendar year limit.
set 2US.Coad1az I NB) and 11 CFR 110.4(cK1). Second, the limit on national party
commilhes contributions to Senale candidates is a calendar vear limit,! Sec 2 US.C.
441afh) and 11 CFR 1102(e)1}. The third contributian kit subject to the indexing is
tne comribution limit to candidates, Az stzted shove, that contribution limit cpecales on 2
per-tleclion basis. Therefore, this commenter urged the Commission t¢ issue rules that
apply the increases ta the calendar year limils dus to inflanon indexing on & calendar yoar
basis.

The Comrmzsian dissgrees with the commenter who observed that the conflict
with inftation indexang $xtends beyond the aggregate bi-anmual individual contribution

linmts a1 2 TLE.C. d41ala¥3). While the aggrapate contribulion limitations and Lhe

7 The conumeniss ooted that this kimit is 2lso sooewhat 1k o per-alection-cyela lirol, sike sotod
110 He) tredts party commeme (ontnbutmm made m s year other than the year in which the recipicnt
Senate candidate s=eks electhon s thowgh they woere made i the eleation vear. Thoas, all conrybabons made

during the siv-year cbection oyeie count boward k tingle contriborion lmoe.
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mdexing operate over an overlapping owo-year peripd, the other (hree contributicn
hmitations operate on 2 calendar year or per—clocdon basiz. These three contribution
limitations do nol have the same timing issues as the bi-annual individual conlribution
limitations and thies are nol it gontlicl with the indexing provisions.

New paragraph (b2 of 11 CEFR L1017 sstablishes that 2001 is (he base year for
the calculation of the price index difference. No commenls wers mosived mg this
paragraph. Cme comyaenter notad (hag whils the contrbution limits may be increased due
to indexing 1o inflatign, the exact amount of the increase may ot be precisely known or
formally published until after January of the edd-nurbered year. The commenter urged
that the Commission estahlish a “safe harbor” to desl with these circumstances. This
commenter suggeated sllowing palitical committees to receive contributions in excess of
previous contributions limits while granting a period of tme after the publicalion of (e
new Tiemits b0 refund “de minimls excessive contributions™ without fripgenng enforcement
SONSEOUENEES,

Tie Commuission believes that the ¢reation and implementation of thiz
appreach would be problemabc. Detennining or defining what amounts should be treated
a5 de minimis poses difficulties. Tnthe discussion regarding net debts outstanding and
increased caniribotion limits, the Commission noted the confusion thal would &xist if
multiple contribution limits artached to the same election. Similarly, allowing political
commitees bo dolermine whal amounts Lo accept in anticipating the indexing adjustmenls
would also create confusion and, in effect, multiple contribution limits, The operation of
a safe harbor would, therefore, be administratively challenging ard could alze imdemmine

the contribubion limits. Also, during limes when inflation is low, it i possibie that there

43



would be no inereast in eonain limits due to the operation of the rounding provisions,
see the Explapation and Justification for new 11 CFR 110.17{c) below. For theze
reasans, the Commission has determined that the acoeptance of “fde minimjs’ excessive

contrbubions is not appropriate and is not included in the final rules.

Li A7 j T

A further chimge in 2 US.C. 44]afe) is the introduction of a rounding Movision
for all the amounis the are increassd by the indexing to inflation in 2 U.8.¢, 441a
(im¢luding the Presidential expenditure limits at 2 U.5.C, 441afh) and coordinated party
spending limits at 2 {1.5.C. 44la(dy). [fthe inNation — adjusted amount is not 2 multple
of S§10K), it is rounded 10 the nearest multiple of S100, 2 ULS.C. 45 1a{c K 1 WB X1 New
section 110.13{¢) unplements the new rounding provision found at 2 11.S.C.
4 a{cMBHuR). This final rule, which i idenitical to the proposed nile, did not draw any

conanents.

& 7 Tl ipe Index

Mew sechion 1191 7{d) tracks 2 11.5.C, 441a{cK2HA) by specifically defining the
“prics index™ as the average over a calendar year of e Cotiguiner Price [ndex {all ilems-
United States city average) published by the Bureau of Labor Statistics. The Depantment
of Labor computes the CP[ using two population groups: All Urban Conswners (CPLLT
szl Clenical Workers (CP1-W) The CPL-U represents approximately 87% of the total

United Stales population while the CPI-W, a subget of the CPI-LT, represents 32% of the
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tonal United States papulation.® While neither the FECA nor BCRA speei fies which
population group 15 1o be usad, the Commission has historically used the more inclusive
CPI1-1I since that appears to be the best methed 10 caleulate changes in the affectad
limitztions. The Commission recgived one comment suppaning bhe use of the CP1-U and
no comments suppatting the nee of the CPI-W, Therefore, for the reasons identified
abave, the Convnisgion wall ¢ontinue to use the CPL-U when calculating the ML

change in the Consumer Price [ndex,

M) Publicatign of g s
Hew section 110.I17{=} in the final rulas states thal the Commission will anoounce
the. ancuml of the adjusted expenditure and contribution lisnilalions in the Federal

Baemstg and oo the Commission®s web site. The Commission received one commenl

suppotting thiz provision and none oppoesing it.

The increased contribution limits of 2 UL.S.C. 441afa)} 11 A) and (B), 441afa}{3),
and 441a(hk) apply to contribulions made on or after January 1, 2003, However, under the
interpretation outlined above, 2 TLE.C. 441aic) i WC) requires that these same
cantnbution limits be increascd through indexing for inflation in edd-numbered years
with the increase in effect starting with the day following the last general election in the
previous year. This could imply that the inihial contribution limits authorized by BCR.A

1o lake legal effect on January L, 2003 should aleo be increased by the difference in the

* The CFI published by the Departmest of Labot may be found at bttp.iwsm. bls. govicpi/home. htm
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price index, Several comments, incloding ghe om the Congressiotal sponeors of
BCRA, disagreed with this inletpredation and instead vrged that the first inerease in e
limits should occur o 2005 and take cffect in Movember 3, 2004, which is the day after
e geneeal electicn.

COme comment noted thal it was legslly impossible for the indexing provision 1o be
given thelr full effect in 2003, According to the commenter, the pew contribution limils
are ¢ffegtive on or after January 1, 20407, For the indexing provisions 1o be given a full
effecd 1o 2003, any imcraass in the contmbulion hmit would be mtmoectively applisd,
making the effective date November 6, 2002, rather than the statuconly mandated
elfective date of January 2, 2005, Even (hough the legiclative history is otherwyse glent
on thiz poinl, this legal impessibility strongly implies that thess provigions were intended
10 be applied first in 2005, ARer consideting these comments, the Commission agrees

thar the mdexing provisions should be Srst applicd n 2005,

11 CFR 110.1% Coniribations and Danstions by Mingpz

1. Intreducton

BCPE.A prohibits individualg who are 17 years old and younger (minors) from
making comnbutions 1o Fedoml candidales and conmbutions and donations (o
commitiees of polibical parties. See 2 TISC 441k, Senalor McCain, a primary sponsar
of BCE.A, stared during the Senate debate on (he lagislation that the prohibitisn on
contributions by minors “restores the integrity of the individua) contribytian limits by

preventing parents from Munneling contrnbutions through their children, many of whom
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are simply too young to make such coptributions mowmgly” 148 Cong. Rec. 52145-
2146 (daily ed. March 20, 2002).

The final rules ot new 11 CFR 110,19 implerient BCRA™s probibitions on
contributions and donations by minors 31 2 U S.C. 441k Pecause 2 1) 5.C 441k
exprossly prohibits only contribulions by minors to candidates and contributions and
donations by manors 1o committess of political parties, conmbutions by minors to other
types of political committess, such as separate segregated funds and non-connecled
political commblees, will continue to be govemned by the provisions of the pre-BCRA
regulations. These regulations arc being moved rom former 11 CFR 1161002 to
11 CFR 110.1%{d). The final rales include alzo wn exemption for minors whe are

emancipaled in accondance with State law.

e 11 OFR 110.1%#) Contnbutions to Candidgtes

Paragraph (2} of |1 CFR 110,19 prohibils coninibutions by minors to Faders]

candidates. The paragraph specifies that the prohibition on contiabutions by minors 1o
Federal candidates includes conmibutions to a candidat="s principal campaign comumittee,
to any other authorized cotnmities of that candidate, and to any entity dirscily ar
indirectly ¢stablished, Ananced, maintained or controlled by one or more Federal
candidates,

The Conunission sought ¢omenént on whether prohibiting contributions by tinors
to entities direcily of indirectly cstablizhed, financed, maintained or controlled by one o1
mere Federal candidales is within the scope of ZU5.C. 441k, The ondy commenter to

address thiz izsue supported prohibiting minoss” contributions 1w such enttes, opining
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thal the prokabiion would further BCRA's purposc of ensuring that contribution livnils
are not evaded by a parent funneling money theough a child. The Comgnission agrees,
This pruvision could apply, for example, to a “leadership FAC" catablished by a Federal
candidare 10 the cxicnt that & particular PAC falls within the definition of an entity
directly or indirecily established, Ananced, maintained or controlled by 8 federal
carWlidate. In such cases, a ounor 15 prolubited from conmibuting to the PAC, thereby
preventing a parcnt from cvading the contribution limil for sueh an sntity theough the
child. Thus, the final rules inchude this prohibilion.

The Commizsion ales saudhtl comment in the NPRM as to whether the regulations
sheuld make clear that the relevant iime for determining whether a minor has made a
pretubiled contnbution or dopabion is the age of the minor al the time ke or she makes a
contnbution. Mo comments were received on thig issue. The final yules do not include &
scparate provision addressing thiz point becauss refepenes in the mles o 11 CFR

11 (b 5], which sddresses when a contribwtion is made, provides sufficient

clarficating.
3. 11 CFR 1101940} Copmributions and Donations to Comumiltess of Political Partigs

New 11 CFR 110.19(k) implements BORA™s prohibition on cottributions and
donations hy minors to “& committes of 2 political party." The proposed mles at 11 CFR
Y10 1K D) imerpreted his provision as a prokibition on contmbutions and donations to
natignal, Stete, distnet and local parly commuttees, Lo hight of BCRA's language
prohibiting donations a3 well as contributions o political panty committees, the

Commission proposed to interpret 2 ULS.C, 441k to prohibil runocs fom making oy
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donations whalsoever 1o State, district and locad pariy commiltoes, inaluding to their non-
Federal accounts, In the altemative, the Commission BoUght commet on whether o
nEmawer construction of BCRA's prohibition on donations 1o Stale, district and tocal
party commitiees was warrented, Specifically, the Commission sought comment an
prohibiting donations by minors to the extent guch amounts are used to conduet activities
affecting Federal elections byt 1o petrnit these donations iFused for enclusively ncu.n-
Federal purposes to the extent permitted by Staig law.

Two commenters addressad this issge. One commenier stated that BCRA's
probibitiva showld not exlend 1o minors’ contributions to Siate, district and joca) pary
Comumaitens becauge the pwrpose of the provision is 1o Prevenl parenis om :vadinﬁ
federal contribution limits by funneling contritutions 1o their children. The COTITen e
argued that azide fom limits on Levig firvds, which can be used 1o finance LeTtain
“Federgl electinn activitias™ by State and local partics, BCRA dies not Limit funds given
% State and local pertics. The same commenter also rejected the namower construction
described in the NFRM that would prohibit minars' demations to State and local party
committees only 10 the extent that they were (o Ainance activities affecting Frderal
clections. The commenter argued that concerns thal minors’ coniribybiong might be ysad
s Levin fluwds shoutd be addressed in g rulemaking addressing those funds.

A second commenier stated that though contributions by minors to State and loca)
parly committes de not risk circumvention of federal contriburion limnits “since therg are
na such limits," the stanary language a1 2 U.5.C. 441k does not limit the prohibition on
contributions or donations by minors 10 federal aseoumts of State and locul party

committess, Ciher conmenters, including the Congressiona) sponsors of BCRA, did not
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directly address the issue of minors’ donations to palilical party commuitees but noted that
minors may continue to make donations dirsery to State and local candidates to the
exient permitted under State law.

The fina! rulz a1 11 CFR 110 1XER 1) follows the propased rule by prohibiting
contibutions and donations by miners to national, State, district and local commiltess of
a political party. Further, the Commission believes that imerpreting the prohibition on
donations to encommpass both non-Federal accounts and Federal sccounts of politcal party
cormmittees iz appropriate. Imerpreting the phrase “committes of a politncal party” to
encompass only national party committees would render Lhe prohibition oo “dopation”™
meaningless bacause national party committecs must no longsr accept non-Faderal funds
under 2 U.3.C. 441i. Similarly, the prohibition on “donation” would have no meaning if
the mioer's prohibition encompassed only Faderal accounts of party commitlees since
furds sccepled by Foderal accounts, used for the purpose of influsncing Federal elechions,
are considercd 10 be “contributions™ ol “donations.” Thus, BCRA preempts Staic law to
the extent that State law permoits minors wo make donations 1o Stare, distict and local
party Commilless.

Prohibiting dorations by minors to all committecs of Stale, distnel, and local
parties alse has 2 Federal purpose because donations of non-Federal funds 10 Stsic partics
could otherwise be used, in part, to finance Federat claction activities, as defined at
2 US.C. 431(20), See aleo, 11 CFR 100.24{s) and {b) in Final Rules for Prohibited and
Excessive Contributjons: Mon-Federal Funds or Soft Money, 67 ER 457,064, 49,1 10-
45,111 {July 29, 2002}, These activilies, including voler regiarshion and gel-out-lhe vate

activities conducted withio 4 specific time fame, are required under BCEA o be funded
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either wholly with Federal hmds or with a combination of Federal funds apd asyoiher
category of funds regulated by BCRA kngwn as “Levin funds.” See &7 FR ai 49,098 and
49,125.49,126 {11 CFR 300.32{¢) and 300.33(a) and aceompanying Fxplanation and
Justificanca). Alhough Levin funds may be raised fronn sowces pezmitted under State
law, BURA linits the amount of sech Funds to 510,000 per donor. Thus, to the =xtem
that donations o State and laeal party comumittees may bea wead for yuch mﬁx"iiies,IECRA
lirnits those domations, Prohibiting minars from makimg donations serves bo prever
parents from circomventing theee donation Limits through minor children, just as the
prohibition on contriblutions by munors serves to prevent evasion of the contiburion
Timits.

The Commission has decided not to include ip (he final rules the altemative
suggesicd 1o the NPRM that would perigit rinors to make donations 1¢ non-Federal
accounts of Stare and local party commitises if e recipient committes can show by
catablishing scparate accounts or through a reasonable accounting method hat the
donation is used fer exelusively non-Federal purposes, As discussed above, the statulory
language 13 broad and does not distinguish between Federal and non-Faderal accounts of
party comumittess. Additonally, this approach would require State and focal committess
1o wack yet another Type of donation or cstablish another acconrt in addition to those it
already tracks or maintains, thereby resulting in an additional administrative burden o
those woupy. Ses g, 67 FE af 49 093 (Explanation and JTostification for 11 CFR
300.30).

Accordingly, az interpreled by the final rules, BCRA preempls State law 1o the

extent that State lyw permnits individuals under 18 years of age 1o donate fupds to Stale,
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diztriet and local party committess. This preemplion mey have livtle practical effet in
some slaies. A pointed out in the NPRM, many states treat contributions by minors as
coniributions by their pareni(s) or guardian(s). See for example, Kan. Swal, Aon, 23-
4153(c} and Crkla. Stat. 1. 74, 257:10-1-2{a) 1) and (WNZ).

Paragraph (b} 2) of the final rules 15 unchanged from (he proposed rules. T
prohubits contributions and denations by minors lo entitiss diréctly ot indirectly
eztablishad, financed, roaintained or copirolled by a commitee of 2 national, State,
district or local political party. No comments were received on (his provision.

As discussed above in the Explanation and Justifcation for paragraph (BN 13, the
Conunission interprets the prohibitiom on contributions ang donations by minats te
commitiecs of political parties te include accounts of panty committces and entilies
eslablished, financed, maintamned or contrlled by these party commitiess, including their
Foderal and non-Federal accounts. Conscguently, new paragrmph (BX3) of the final rules
miakes clear that the prohibition on contributions and donations by minors encompasses
denations to any accounts of a committes or entity described in paragraphs (b} 1) and

(b} 2 of this section.

Recounts and Electign Contests

As noted above, BORA provides (hat its prohubition on contributions and
donahons by minors to candidates and political parties doss not apply with respect 1©
runcfF elections, recounts or election contasts resulting from elections held prior to

Movember &, 2002, 3¢e 2 UU.5.C, 431 note, Consaquently, the fnal rules at 11 CFR
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110.19{c) stale thet BCEA " prohibitions o0 contbutions and donations by menors shall
ot apply to contnbutons or donahons made with respect to runoft clechions, recounts, ot
election contests 1 such rmolle, recounts and slection eombests result fross an eleetign
held before November §, 2002, The final nale in paragraph () also provides that
contmbutens made with respect 1o uneff clsctions resulting from an election Beld pnor
1o November & shall be subject to the condiions set forth in paragraphe (d)} 1) through
(X 1) of section V10019, As discussed below, parggraphs (A} 1) through (dX3) restale the
provisions of 11 CFR 110.1{i2), the priot reguiations governing contributions hy
minors. Because funds given in conmeclion wilh a recount or election contesl are mol
copsid4red contributions for some purposes under 11 CFR 100,91, donations by mingrs
for cecounts ot lectom contests resuliing from an election held before Wovember &, 2002
will not be [imited. However, for clections held after Movember 6, 2002, minors ane
prohibited from making donations for recounts o election convests to committecs of
political partics or mnbitics directly or indirectly esiablished, financsd, maintained or
contralled by thexn.

The proposed les addreseed contnbubons by minass for nofT elechions,
recolnis of eleclion contesis held prior o November &, 2002 in proposed 11 CFR

1T IGH). Mo commenis wares recs ved on tis issne.

5. 11 CFR 110.19(¢} Coptyibutions o Political Committees That Are Not Authorized
Comumittess or Commitiees of Political Parties

Becayse 2 U.S.C. &d Lk specifically protubits contnbulions by minors 1o

candidates and political party committecs and oot w0 other types of unauthonzed
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commuiniess, proposed L1 CFR 110.1%c) conteraplated that mincrs could continus oy
make unearmarkes contributions W unauthonzed political commitices cxcept palitical
party commitiees, in accordance with the requirements of 11 CER 110-1(i)2), Lhe prior
tuiles goveming contributions by minors. The Commission sought comnment ins the
NPEM as to whether 2 U1.5.C. 441k could be interpariod to aleo prohibit contributions by
minors to other political committees sush as separale segregated funds and ron-connected
political commitiees. Nene of the commenters addressed this issue.

The final rules adhere to the plain language of 2 U.S.C. 441% in permitting minors
f continue to make contribulions to these other political committess voder the existing
rules. Thus, the final rules at 11 CFR 110.1%dX1) through (dX3) restate the regulations
Eovemming contributions by minors, which are heing moved from 11 CFR 110, L{iX2) and
amemided to reflect that they now govern uneamiarked contributions by minors to
unauthorized political commitiees other than political party commitiees. Paragraph (d)
provides that an individual under 18 years of age may make contributiong in gocordance
with the contribution limirs set cutal 11 CFR 11001 and 110.5, if all of the fullowiog
conditions are salisfisd: {1} the minor volimtanly and willingly makes the dacision g
contribute; {2} the funds, goods or services contributed are owned or controlled
£xelugively by the minor; {3) the contnbution is nol made from the procecds of a gift
given o the minor (0 make a contribution or is 1ol it any way controlled by an individual
other than the minor, and (4} the contnibution is oot carmarked o1 otherwise directed 1o
one of imore Federal candidales or political commiftees or organizations described n

sections 11¢-1%a) and (b),
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The recrganization of the final rofe: clanifies that the Types of commitiees o whick
3 MUK M3y continie In contribute are pelitical comritiees not desgribad in | 10 19 a)
and {b), provided thal e canribution is not samtarked to a candidale, Cotmmitice or
Crgamization degcribed i 110, 19{a) and (b). The final rufee aleo clari fy thar non-
carmarkes contributions to thege ather political compmittess wil? continue (g be governad
by the existing regulations BUYErIng contiibutions by mibors. No commumts were

received on this provision,

§. 11 CFR 116.19¢¢) Volynleer Services

Paragraph (2] of the final mle makes clear that minors are not probibited from

voluntecring their services to Federa] candidates, pelitica] party commiress or wther
pehiical commitices, in accordanee with legislative intenr. Seq 148 Cong, Rec, 52145
{daily ed. Macch 20, 2002} statement of Senalor MeCain. The finad ryle iz wWentical to
proposed 11 CFR 110.19(d), The Commigsion rooeived one comument addressing

volunteer services. The sonunenter agreed that wnder 2 U.S.C. 441k minors could

contious to participate in any 1ype of political campaign by volunteering,

The bnal rule at L1 CFR 110, L3F) 15 identical to the language of the proposed ruie
o L CER NG 0%e), It refers the reader bo 1 CFR 300.2(c) for the definition of ap
eretity “directly or mdirectly astablished, financed, maintained, or coptrolled.” For the

definition, gee Final Rules for Excessive and Prohibited Coatributions: Non-Federai
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Funds or Soft Money, 67 FR, at 49,121, The Commission believes that il iz preferable to
ase the sarme definition of a term throughout the BCRA regulanons (o promote
consistency and avoid confusion where, 3§ bere, daing so would not mmdermine the
purpose of the stamute, Cue commenter expressed support for using the same definition of
the (e tiroughout the BCRA regulations, although the same commenter noted Gad it
had disagreed with the definition of “directly ov indirectly cstablished, financed,
maintained or controlled”’ contaired n .l 1 CFR 300.2(2) it ite comments on the NPREM

on Prohibited and Eacessive Contributions: Nen-Federal Funds or Soft Money.

5. op for jpated Minoms

Tie Commission also sought comment in the NPEM as to whether minors who
are emancipated Lnder State law should be exernpl from it. Under many State laws, &
petition for a judicial declaration or ender of emancipation requires consideration a5 to
whether a minor manages his or her own financial aflzirs or iz financially =elf-supparting.
Emnancipation alst has the offect, in most cascs, of eonferming upen a minar the rights and
responsibilities of an adull, and relieving a child of parental control, thereby diminishing
Lhe posaibility thal a parent would funnc] contnbutions or donations through an
emancipated minor child,

Five commenters addressed this issue. Four commenters, including the
congressional sponsors of BCRA, expressed support for such an exemnphion. These
comumenters agreed that the risk of parental cvasion of the contribution limits through an
cmancipated minot was either not pregent or diminished, The fifth commenter agrend

that (he risk of parental circumvenlion of contibution limita was less of a concem in the
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case of an emancipated minor, However, this comumenter argued that the stahnory
language clearly prohibited contributions by minors basad solely on ape,

The Comunission bas decided not 13 include ag excmption for emancipated minors
i the final rules, given the plain language of 2 US.C. 441k, which probibils certain
contributiong and donstions by rinets on the basis ol age alone and ot o0 & minor's

legal or financial independencs from a parent

il CFR 110.20 Probibition oo Cogtribu ticny, Danxtions, Expenditores,

Independent Expenditares and Disborsements by Forelgn Nutionalks

As indicated by the title o section 303 of BCRA, “Strengthening Foreign Money
Ban,” Congress atnended 2 U.5.C, 441¢ by Further delipeste and expand the ban on
conkributions, donations, and other things af value by forcign nationals, BCRA expressly
apphics the ban to contributions and donations solicited, accoptad. received, or made
dirscily of indirectly in connection with State and jocal, &5 well as Fedaral affice, 2
U.3.C. 441e{a)(1){A) and (al2). Furthermore, the prohibition applies te: (1)
contributions and donations (o committees of polinical parties; {2 donations to
Fresidential inaugural committess; {3} donations (o parly coramities building flnds; (4}
dishursements for eleclioncering communicatons; {5 expenditures; and {6) independent
cxpenditures. 2 US.C. 44lefai I WB) and (C): 36 17.8.C. 510. Consequently, the
Commission is amending 11 CFR part 1 10 10 implement the revised statutory provision,
The fina] rules remove und eserve 11 CFR 1 10.40a), the former regulation that addressed

for¢ign nationals. MWew section 110.20 implements BCRA's prohibition on contributions,
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donations, expenditures, independent sxpendinges, and disbursements by foreign
nationals. This new section alse implements the provigion in 2 1).8.C. 441e{a)?) that
prohibits porsons fom knowiogly soliciting, accepling, or rceiving contributions and
donations from forcign nationals, and adds prohibitions against the kimowing provision of
subsiantinl ascistance with foreign national contributions or denations, including, bul not
Lirnited b, serving a8 a conduit or intermediary. “Foreign pational” and “knawingly™ are

delined for purposes of this ssctien.

1. 11 CFR ] [020aKiyapd (3] Definitions of “Disburserpent™ ang "Donation”

New scetion 110020{a) defines {or piyposes of thiz section several words or

phrases Wial are either not defined in other secliona of the Act or thal arc defined
clsewhere s0 as 1o cover only Federal elections. Two of these, namely “disbursement™
and “donstion™ were not defined in the proposed niles: however, comments Wee FOURhT
a5 t0 wheiher ihe final rules should include definitions of these terms.

Although the Commission did not meeive any comments regarding a definition of
“distursement,” it believes additional guidance to be necessary in light of the use of
“disbursement” in BCRA in the context of the foreign national prohibition, and its
comesponding and repeated use in now section 110.240. Thus, the final rules at 11 CFR
11D 2a} 1) incorparate the definition of this lerm in new 11 CFR 300.2(d).

Cne commenter urged the Commission te impont the definilion of “donation’ in {1 CFR
3ML.2(z) inte scclon 110.260¢3). For the same reason that the Commission considers it
necessary 10 provide guidance as (o “disbursement” in section 110.20, it agrees that

section L1020a} should alsa include a definition of “donation ™ Conseguently,
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raragraph (a2} incorperates the definition of “donation” at 11 CFR 300, 2(=) inte seclion

110.20.

2 10 itt ‘Forsign Natiopal™

Section 110,20{a}3), which defincs “foreign national,” generally follows the
defnition at former 11 CFR 110.40a)4). Section F1020{aN IN1) incorporates ﬂuﬁim
principal” as defibed in 22 1).5.C. 611(b) within the definition of “fareign national ™
Paragraph (a)}{3)i1} includes nop-citizens but excludes permanent residents of the Linited
States as dehined in 8 U.S.C. 1101(2K20), Paragraph {8} 3)iii) narrows the definition of
“foreign narional” by excluding both citizens of the United Siates &nd, in keeping with
BCRA, United States nationals pursuant ta 8 11.8.C. 1101{a22)* The final mle is the

same as the language in propased 11 CFR 110.2001). No commtents addressing this

defrution wers meoeived.

i 11 CFR 110 4) and {a ijon of ™ i ;

Both the former and the current forsign national prohibitions in 2 U.8.C. 441¢ are
silent a5 10 what degree of knowledge, il any, a person soliciting, SCCEpring or receiving a
coninburion or donation must have reganding the foreign national stetug oF the contributor

or donor to establish 4 violation of the statute. In contrast, some other prohibitions in

! “Minsasl of the United States' is defined a2 "{A} & citen of Ibe United States, or (B3 a pertoo who,
thowgh fot A steen of the Uniied States, owes permansnt leginncs o the Taited Stares.™ B TS0

101N 22). The sdditics of (B} covers reasderuy of American Sane.
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FECA and BCRA sxpressly provide that knowledge is an clement of the violation.*

The Comumizsion in recent years hes addreszad the issue of raquinred knowledge in
a number of coforcement matters ansing under former 2 U.5.C. 4d1e(a). See, for
cxample, Matter Tnder Review (“MUIR') 4510, ¢l al. In this and rclared matters, the
Commission confronled questions of whether the stanie or the First Amendment requires
a person (o have knowladge of a conmbuter or donor's fereign national status in onder 1o
ke in violalion of the foreign-nalional prohitition, and, if =0, what degree of knowledge is
requirsd,

The Commission considered, for example, whether actial knowledge an the 1ime
of a solicivtion or reccipt is a prerequisite for a violation, or whether the person hac a
duty of inquiry whea circumstances would raise the suspicions of an objective observer,
Another alternative with regard Lo the level of knowledge requived would be to assume,
given the silence in both FECA and BCRA on this question, that Congress intended this
to be a strict hiabilily statute. The fact that Congress has wsed "kngwingly” in other
provisions of FECA and BCRA, but did not include fhas standard with regard to (he
solicitation, acceptance or receipt of foreign national contributions and donations, could
b construed as inlent not 1o require knowledge in this regard.

The U8, Supreme Cownl hgs [und thet *'the oeaning of the sratute must, in the
firstinstance, ke sought in the language in which the act is fremed, and if that iz plain, . . .
the sole function pf the courts is to enforce it according to its letms’.™ Soiheriand

Statutory Construction 40:07, quoting Camineiti v, 1.5, 242 U5, 470, 485 {1917,

* Eg.2TISC adlaf; "N candudsts or political committes chall knowingly accept any contnbution . . .

tn viotaron of the provinions of this section _ . .. (Fiphasis sdded).
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However, one exception to this “plain meaping nale” is that the rule should not be
applied when an imjustice would result, Sutherland S1atulery Construction 47:25. Based
upon its prier enforcement expanience with political committees, and, in particular, with
the frequent involvenaent of volunleers in the golicitation and receipt of contributions and
denations, the Commission bas determined that a knowlsdge requirement may produce a
less harch vesult thim 4 strict iability standard,

The final rules a1 11 CFR | 1 20{a)4), like the proposed rulez, contain threg
standards types of knowledge, any one of which would satisfy the knowledge
requiretnents; (1) actual knowledgs; {2) reason to know: and (3) the equivalent of willful
blindness. Additionally, both the preposed neles and the finul ryles in paragraph (a)
contain 3 kst of facts that would lead a reasonable person to conciude that, or INQuIT @s to
whether, a contribulten or donation was made by a forcign natiopal.

The NPRM sought commaents as ta whether the additions of 3 inowledge
requirernent and of specific standards of knowledge were appropriate sand whethsr there
were olhet potential facts that should be added to those proposed as circumstances that
should wrigger an inquiry. Furher, comments were requested as to whether the regulation
should expressly require thal recipiont candidates, political committess and other
organizafions actively seek information ag 4o the citizenship of contibuers and donors
whenever one of the factors listed 35 at issue.

Several af the commentas opposed a strict liability standard, but supported e
inctusion af explicit knowledge requirements in the niles. However, some comumenters
opposcd as koo high the standard in propassd perasraph (2)¥é i) that would find

knowledge when a person was sware of {acts that would lcad a reasonable persott to
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senelude thal there 13 '3 subslantal probability™ the source of certain fuds 15 2 foreign
n&tignal; ane of these cornmenters suggestad thal a "preponderance of the evidenee” or
“more likely than pot” siandand would be mors approprisie, Divergent views were
expressed ag to (e melvsion of 2 duty to inquire aboul the nationality of a dener, with
ane commenter weing reliance upon current 11 CFR 193.3 mther than upon the addition
of an affimative duty to inquire,” and another arguing that & “reasonable inquiry” should
include asking “direetly™ whether ot ot a dooor is a foretgn national.

Az ie alst diseussed below with regand to new section 110.20g) and (hy, the final
rules make knowledge an element of any violation of 2 U.5.C. 441e ariting [rem the
solicitation, acceplance or receipt of forcign natonai contributions and donations, or that
rezulte from the substantial provision of assistance in the solicitation, making, acecptance
or receipt of such conmributions and doralions. The final rulex a1 11 CFR 110.20{aK 4]
provide a definition of “koowiogly,” whereby satisfection of any one of three standands
will establish knowledge for purposes of 11 CFR 110.20{g) and (b}, Section | 10.2HzK5)
containg a ligh of facts that would lesd a reasonsble person 10 conclude, or inquire as Lo
whether, a conmbution or donation was made by a foreign national, ag discuzsed below,

In the final rules, the first standard of knowledge at paragraph (aX4)(i) is that of

1

The Covemssion’s regulations a1 11 CFR 193,3(6) require thay political committes measiirers examine ail
contributions received fot evidende of illegaiity. 1f & contbndtion presenting getime questions as ba

e eadity b deposited, the reasurer has an pffemative duty (o vtz the contribution and use best cfforts
o detoyrrine the legaliry of the contmbotion. 11 CFR 101.3(bX1). I, Sespite sueh dus diligence, the
treasurer i3 wekbbe o debermine the kegaliny o te ¢ontroibution within 34 chiys of receipt, e redhiney is

requured b refand the comsbuban 1o the contributor. [4,
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actual knawledge of (he soures of funds solicitesd, accepted or received. The socond
standard at paragraph (aN4)ii} requires awareness on the part of the person soliciting,
CCEPLiNg of receiving & contribution or donation of certain facts that would lcad a
reasonsble person to conclude that there ig a substantal probability thal the contribution
0T donation comes from a foreign sourse. Substantial probability meank that there is a
considerable likelihood thal the donor = g foreign national. See Black's Taw Dictionary,
Fifth Editton, 1979, and the Randem House Dictiomary of the English Language, 1987.
Thiz s, in effact, a “reazon o mow" standard under which a pereon should have actsd as
though 2 fact existed until i1 could be proven otheywise. Ste Restatement {Second) of
Agency, sec, 9, cmt d (1958).

The third standard of knowledge a1 paragraph {aN4Kiii) is satieficd when the
PETSON Soliciting, sccepting of receiving a contrbution or donation is, or becomes gware
of, facts that would lead & r¢asonable person 10 inguire as to whether the soures of the
funds salicited, accepted or roceived is a forcign national. This third standard is in effect
willful blindness, which is epplicable to situations ia which a known fact should have
prompted a reasonable inquiry, but did not.

Each of the three paragraphs focus on the source of ihe funds at issue. The
source of funds niay of tnay net be the putative contrivuter or donor whe provides &
check or other negotiable instrument 1o a candidate or committee; rather, the source
would be the person or persons who originated the eontribution or danation, aven if it
passed theough the hands or accountz of a 1.5, citizen or permanent resident.

Faragraph (a)5) scts fonth categeries of facts thet are intended to be illyustrative of

the types of information that should lead a recipient 1o question the onghofs
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cantribution or dopation under paragraphs {a4Kii) ot (i1}, These consist of {i) the use of
2 foreign passport or passpon numbst; (11) the provision of a foreign address; (iii) the use
of a check or ather wiiten instryment drawn on 8 forsign bank or @ wire wansfer from a
fareipn bank; or {iv) contmbutors or donors who neside abroad, Failurs to conduct &
reasonable inquiry in the face of any of these facts constitules evidence of & knowing

violation of the Act

4 11 CFR 10 YD) “Indirgctly™
BCRA amcads 2 1).5.C_ 441 ¢ by banning foreign national contributions apd

donations, or express or tmplicd promises to make such conmibutions or donations, that
are made "direetly or indirectly.” Previously, 2 U1.5.C. 441e(a) banned forcign national
contributions made directly “or through any other person.” The legislative history of
BUCRA docs not reveal whether Congress intended "indirectly” to have a broader meaning
than “through any other person,” the language used in pre-BURA 2 1US.C, 44 1cfa).

The Commiesion selicited comments i the NPRM as to whether "indirsctly*
should be construed to have 2 broader meaning than “through any other parson™ and if so,
whether the rules should explicitiy reflect this inlerpretation by defining “indirecily.”
Several of the cammenters urged the Commisston not 0 jalarpret “indirecily” as baving a
broader meaning, anguing that there is nothing in the legislative history o support sach a
reading, and that 10 do so would iRvolve speculation as to Conpressional intsnt

The NPRM further solicited comments as to whether “indirectiy*” should be
interpreted to cover ULE, gubsidiaries of foreign corporabions that make nen-Federal

denations with corporate lunds or thal have a separate segreeated fund ta makes Fedseal
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contributions. Specifically, the Commission sought comment on whether BCRA's new
slatutory language prohibils a foreign-controlled 1.8, worporation, including & U.5.
subsidiary of a foreign corporation, fom making corporale donations, or fiom tnalong
Federal contributions from a separate segrogated fund, or both,

MNumerous comments were rooeived addressing the involvement ity clections of
1.3, subsidiaries of forcign eorporations, all of which srongly urged the Commission not
to exiend the prohibition on forelgn national involvement to tha ativities of forcign-
pwned ULS. subsidiaries. The comment subrmjitad by Lhe BCRA sponsots slated that
Congress in this legislation did not address “contributions by fortign-owned 1.8,
worporations, including U.S. subsidiaries of foreigh corporations.” A number of the ather
commenters ciled the absence, in BURA and in its legislative history, of express
Congreesionzl intent to reach either donations by such corporate entitics in state clections,
where permitted by stale law, or the invelvement of their separate scgregated funds in
Federal eleciions, They stressed the significanes of such silence oiven the series of
Comriission advisory opinions over more than two decades that have affinmed the
participation of such subsidiaries in elections in the United Stales, either directly in states
where slate law ponmils, or through separate segrepaied fundx with regard to Federal
eleclions, 5 long as there is no involvernen of foreign nationals in decisions regarding
such participation and so long as foreign nationals are not solicited for tee funds 1o be
used See Advigory Opunons J000-17, 199908 1995-| &, 1992-16, 195207, 199008,
1983-2%, 1982-34, 1981-36, 1980-100, and 1978-21. Severn] commenters assertad
further thal the impetus for Congress to amend 2 U.S.C. 441 in 2002 was the

involvenent of individual foreign natiemals in the financing of the 1994 pregidential
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eleclion campatgn, ol the activities of foreign-owned 115, subsidiarics.

A number of cormeniers argued that the use of “indirectly™ in BCRA with regard
o forcign oational contnbutions and donations represented only a codification of the
Commission's earlier wse of this wond in #dvisory opinions and regulations 1o probibit the
direct or indirect invglvement of individual foreign nationals in decisions concering
cither rorporate donations 2t the State or local level or Federal contributicns made by
separate segregated funds. See Advisory Opinions 2000-17, 1995-135, 199214, 199008,
and 1989-29% ard 11 CFR 110.4{a}3). A joint comment stressed that Congress had earlier
addreseed artd regeled 3 ban on L).5. subsidiary participation, the Howss of
Represemanives in 1998 and the Senate carlier in 1992, and that this legislative history
showed (hat the use of “indirectly” in BOCRA addresses only forcizn nadonal involvement

in corporate decision-making " These cormonents, plus one received fom twa members of

‘' Thase legislative teferences are o the histories of the Congrasisad| Campaipn $pepding Limit and
Electsom Reform Act of 1992, whick was veloed by ibe Fressdend, and of the Bipartian Campaign Refiem
Act, HE. 214), when it s congidersd by e House of Peprescotutives in 1995, Ig 1992, Seoalor
Beaten offersd an amendment to prohibit federal contributions by the scparate scpregaied funds of 1).S.
subinlarics when axch B ubsidiary is moce than 5% owoed or canrolicd by a foreign coporation. The
anwndment weould beve changed the definition of "fereign national™ & mefude 50% cwmed o controlled
subtidiarics, and woukd akso bave apphisd ibe fortign astional profibiticn to fw wparaie sepegated fonds
af such subsidiarm,

ln respoase, Senator Breaux offered » subatinne amendowent that would ave cadified (1] te fght of
L 5 subsidiary employect to particgmie o tlethona through scparate segregasd Poods and (1] the
prohibitiog in tee Uormmistion’s regulstions apain the panicpahon of foreign nationaly, “dirsctly or
induectly,” io decision-maiing regarding cotmugins of expenditores owde 0 conebon with lections at

a1l levels aod ot the jdmunistration of & poliocal corminss. The Srmate voied to substitute the Breiuy

3
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the U1.3. Senate, argucd that, because Congress was fhus very famliar with the 1.5,
subsidiary issue, any Congressional inteol to prohibit such achvity in the context of
BCRA would have been addressed in debate and made expliit in the: legislaion.

Several commenlers questonsd the constitutionality of prohibiting 17,5,
employees of fortign-owned subsidianies from partitipation in U.S, cloctions, They
argued that such a ban would discriminate against these employees on the basis of their
etplayers' parenit compani¢s, Cme corumenter notsd that, by definition, U8, subsidianies
ure LS. companies, Anaiher asserted that a ban on U5, subsidiary election-related
activity would be eounter bo the globalization of finsneizl activity, yet another argued that
it would be counter to NAFTA and other reatiss. One comuinenicr noted pozsible
ncgative cffects upon US. trade associations if centain of their member COTPOTANONS
could not form separale segregated finds,

The Commisgion agrees with those whe have argued that “indirectly™ should not
e deemed te cover U8, subsidiarics of foreign corporations. This agreemnnent 15 based
upon the Jack of evidenes of Congressional intent to broaden the prohibition on Foreign

nationzal invelvement in U8, elections (o cover such entities, and upon the substantial

amendmeni The corumenters sresced te was of “imdirecthy” in the Breays amendment snd argusd thay its
bgs im BURA was for the shrve garpose; e, (e codifieanon of the regulation prahibittg the participation
ol foreugn natiomala in decition-making.

[n 1528, the Honye voled witlh mo opposifion Tor oo aretdmient inroduced by Repressniaiive Gillmos
and Represcntative Taoner (o asrumre the right of o LS. sobyidinry of s foreign owned of controlled
corpoTation ty rawiain b scparale sepregatcd Fund (*S5F). An amendment proposed by Represeoative
Kaprur to probibi Feder] contribubions of expendinures by auch S5F3 was Latrr madified te address oaly

meparting by LS. subsidianes.
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pelicy reasons s2t forth in the long line of Commission advisory opinions that have
permutted LS. subsidiaries to agminisier Separalc segregated funds snd to make corporate
donetions for State and local elections whett they are allowed (o da 3o by state law.

The Cornmission hes determined that the activities of U3, subsidiaries of foreign
corperations is governed by new section 110.20(1), which prohibits involvement of
foreign natonals in the decision-making of scparate segreguted funds, and af COrperations
that plan 10 make donations it conmection with State gnd local elections where they are
permutied to do sa. (Sce further discussion below.) Thus, the final ryles do ol define
“indirectly” ot contain additional rules pertaining to U.%. subsidiaries of foreign

COTPOTAlIgNS.

2 1 CFR 115.20(b) Additjon of “Donatjon' i the Foreign Nationa Bap

In BCRA, Congress added the “danation” of funds by forcign nationals 1o the

existing ban on contributions by forsign nationals. In 1999, 2000, and 2001 the
Comumission included in its legislalive recommendations to Congress a proposal that 2
U.8.C. 441 be amended to clarify that the swatutery prohibition oo foreign national
coniributions cxtends 1 S4ate and local clections. The Commission nated, jnter alia, that
this could be accomplished by changing “contribution” o “donation ™

Cangress chose to retain “contribution™ and to add “donation™ in BCRA as a
prehibiled achivity, Congress also revised 2 ULS.C. 441 10 delete references 1o
“elections" ard “carndidates’™ for “any political olfice,” and substituied the broader phrase
“Federal, State, or logal eleclion.” 2 U.S.C. 441ea)1WA). Through this two-fold

appreach, Congress [eft no doubl as Lo its intentien to prohibit forsign nationzl support of
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condidates and their committees and political argamzations and foreign national activities
LA connection with gl] Fadera], State, and local elections.

The legisiative history indicates that the revision 1o 2 LLE.C. 44] = “prohibits
foreign nationals from making any contribution to a commitiee of a political party or any
coRtribution in conpection with Federal, State or local ¢lections, including any
¢lectoneeting commugications, This clarifics that the ban on contribuiong [by) foreign
nanenals applies t0 soft money donations.™ Statement of Se. Feingald, 148 Cong. Res,
51991-1997 {daily ed. Mar, 18, 2002). The NPRM proposed a defininon of “election,™
based to some extent on the definition in 11 CFR 100.2, whith drew na commenils. This
rroposed definition is rot included in the finsl rules, Tostead, the wonding of new 11 CFR
11026} tracks the statutory language in BCRA

Az discussed above, the definition of “danation”™ in 11 CFR 300.2(e) applies to
peragraph 1102000}, Under this provision, both contributions and donations by foreign

nationals are prohibiied.

6 11 CFR 110.20(¢) Contributions s

liti ari

BCRA expressly extends the prohibition on foreign national contributions and
donations 1o those made to commitiecs of political parties. 2 US.C. d41e{al1NB). The
particular commirtess ¢overed include the national party committees: the national
congressiondl campaign commitiees; all State, district, local, and subgrdinate COTTUTLLICES,

mecluding the non-Federal accounts of S1ate, distict, and local [Ty COmNniTiess,

&9




W

11

12

15

i4

i5

L&

17

1%

19

H

21

2

23

In light of BURA’s addivon of “donation™ to (he stanutory language, the proposed
rules further extended the forsign national prohibition to organizations of palitical paniss,
whether ar not they are political commitioes urer the Act and 11 CFR 100.5. Because
many paity of paarahon activitics affoct Federal, State, and local elections, thiz exiension
ig ali party organizations reinforces the prokibition at 2 US.C. 441&{a} 1 WA} an fareign
natiopal contributions and donations in connection with elections at all tevels. Two
totninenbers 6o the propossd rules agreed with this interpretation, and no commenters
objected. Because of the interaction between 2 UL.S.C, 441e{a} 1K A) and (B), the Enal

tule at 11 CFR 110.20{c) adepts his extension to all political party organizaticns.

711 CFR 113 200d) Contribytions and Donatichys to Bujldine Funds

BCRA prohibits foreign nationals frorm making any conttibulion or donation e
national party comminees, including donations for the purchase or construction of an
office building. Seg2 US.C. 441e. in addition, new 11 CFR 300, 35(z) cxplicitly
provides that the prohibitions in BCRA against contributions and donations by forcigo
natcnals do not permuit party committees 1o spend finds conmibuted o donated by
foreign natienals for the purchese or construction of $tale or local party committse office
buildings. Final Rule and Fxplanation and Justification, 67 FR 49,101, 49,127 Chaly 29,
2002). The Explanation and Justification for 11 CFR 300.3% indicates thad (hiz
prohibitian on forcign national funding also extends (o in-kind contributions or danations,

Consistent with new 11 CFR 300.35(a), new 11 CFR 110, 20¢{d) exphicitiy states
that foreign nationals are prohibited from making contributions or denalions dirzctly or

mdircetly to comminees or organizations of a political party for the congtryction or

70
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purchase af any office building. This final rule is identical ta the language in proposed

section 110.20(1}, The anly two commenters whe sddrecsad this wop1c agresdd with this

addition 1o the regulatione,

BCRA prohibils e forcign national from making “an expenditure, independent
cxpenditure, or disbursement for an clectioneering conoenication.” 2 US.C.
441e{a)( 1K) The Commizsion in the NPRM interpretod the prohibitione against an
“expenditure” or an “independent expenditare” by a foreign national as being general in
Eeape, and the phrase “for an electioneerng communication™ at 2 U.5.C. A4 1e(aH1HC) as
modifying only “dishursement.” This interpreiation is hased upon the fact thal BCRA
=xpressly exompts from the definition of “electioneering communication™ “a
commupication which constitutes an expenditure or an independent expenditure under
thig Act. ... 2TLS.C. 434 N{3UBKi}’ This exemption apparenily Jof “dishursement™
a5 the sole transaction catcgory applicable o electioneening communications. Several

commenters agreed with this interpretation. The final rule al paragreph 110, 20¢1)

* BCRA defiass “slectioneoring conrmication”™ as & "brondoss, cable, or satellite caprmmication”” Hut
“refeTs to 8 Clearly identified candidate for Federa] office,” doat ia made witun particular cire Fracpes, wnd
that b targsied b0 the relevane electomuie 1 it refen to 3 candidere otber than those oy the office of Presidam
or Vice-Fresident. 2 1LS.C. a34{[HINANIMD. For s mare sxteraive discussion of clectioncering

comnrrunicatiaes, (ot the Findl Rules on “Electiopreniog Comrmemications," 57 Fi 65190 (Ooe 23, 20071
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specifically protubits disbursements for ¢lecionetnng ¢ommumeations by forelgn
nationals.

Section 43 L{9HAN1) of FECA defines “expenditure" as “any purchass, payment, -
.. ot anything of value made for the pupase of inflosncing any slection for Federal
office,” and 2 UL.5.C. 431(17) defines "independent £xpenditure’ as "an expandimre by s
person expressly advocating the eleclion or defear of a ¢lemly defined candidate which is
made wilhout conperation or consullation with any candidate . . . ."" Thos, the terms
Yexpanditure” and “independent expengiture'’ apply only Lo anounts spent with respect to
Federal elections. In coptrast, “disbursement,” 8 term wsed in both FECA and BCRA but
nct defined in the statutes, is defined in 11 CFR, 2680.2 a8 “any purchase or payment made
by any persen that is subject to the Act” As discussed above, this definition of
“dishursement” covers payrnenls beyond those that constitute “expeadibures,” and
“independent expenditures,” such as those made in connection with non-Federal
clections.

BCEA docs Dot conlain an express prohibition against foreign national
disbursements for activities olher than electicneening commuricatinns. ‘This omission lef
in question the slatus of disbwsements by foreign nationals in connection with Skate and
local elections that are by definition net “expenditures” or “indopenden expendihurgs”
because they are not made in connection with Federzl clechons, The Cotnmnission's
treetment of a similar issue in the past has, bowever, provided guidance on this question.

Previeusly, 2 U.5.C, 441¢c contained no express prokibition against expenditures
by foreign nationale. MNevertheless, the Commission revised 11 CFR 110.4{a) in 1989 to

slate that forzign nacionals were prohibited from making expemditures as well as
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contributions, The Explenation and Justification for that amendmenl staled; “The FECA
generally prohibits expenditures when it prohibits contributions by a specific category
[0f] persats, thereby ensuring thal the persons cannot accomplieh indirect]y what they are
profubited From doing directly.” 54 ER 4258 {Nov. 24, 198%). The Explanation and
Justifieation continued: *Nothing in Scction 441e's legiclative history suggests that
Congress intended to deviate from the FECA's general patlert of tresting contributions
and expenditures in para)le| fashion.” 1.

As Jiscussed above, BCRA added “donations™ 1o the activiticg probubited 1o
forcign nationals, this being one way in which the reach of the atatule is extemded to State
and local electinns te which the term “contributions™ does not 2pply. As was the case
earhier with the FECA, there i5 nothing in BORA that would indicate ag igrent on the part
of Congress to treat dishursements for Siate or local elsctions any difitrently than it now
freats expenditures for Federal eloctions, or any inlent te not congider donations and
disbursements to be parallel concepis. The addition of “disbursements” also serves to
strengthen even maore the ban on forsigh money.

The proposed rule beared “donations” and “dishursements” in the same fashion as
“eantributions” and “cxpenditures”™ have been addressed iy the past, by prohibiting at
proposed paragraph (d) all dishursernents for elections by forcign nationals, not just the
disursements made for electioncering communications that were explicitly prohibited a1
propased 11 CFRO110.20(c). Three commentets affirmed the Comraiseion's approach,
N commenters were opposed.

Consequently, while the fnal ruls at section | 14.20¢f) prohibits any dishurgement

for an electioncering communicalion by foreign natisnals, the final ntle at paragraph {g)
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prohibits all cxpenditures, independent cxpenditures, and disbursements by foreign

hatonals in connection with Federal, State and local elections for the reasons stacad

abowve.

BCEA prohibits any person fom saliciting, sccopting, or receiving from a foreign
fustional & contbution or donation made in connectioey with a Federal, State, or lecal
clection, or made (o 3 party cotmities. 2 1).5.0. 44le{apl). Proposad secion
1 10.20(e) 1} sought 1o prohibit the kmpwing selicitation, acoeptance or receipt of
contribubions or donations from foreign nationals. As noted abgwve, the final Tule at
section |10, 20{g) contains the same prohibidon.

The Conunission's additions of 3 knowledge requirement and of kmowledge
standards with regard to the solicitation, acceplance or receipt of farcign natisnal
eontrtbutions and donations are discussed above in connection with 11 CFR 1 10, 20{ak 5.
The Commission in the NFRM also soughl comment on whether it should create sale
harbors within which political commitiees would be deemed to have satisfied their duty
fo investigate contributions or donations in order 1o confirm that they do not come Gom
foreign sources. Dne commenter requested thal the Commission expressly create such a
safe harbor if “reasonable efforts™ have hesn made to follow guidelings in the regalations.

Whelher a person has the requisite knowledge under 11 CFR 110.200a)4) and
whether 2 contnbutor or denor is a fareign national are fact-intensive detorminations.

Given the wide range of facrusl situations that could arige, atd the likelihood that some
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lorcign donoes or contribulors will paks sleps o concedl the illegal nalre of their acHons,
1018 not possible 10 raft appropyiate safe harbors to safeguard recipiont commitiees who
o not apd carnot know of the ilicgality while &t Ihe same time bolding accountable thoss
who do or should know, Conssquemly, the final rules do pot inclixde a safe harhor
provision,

In addition, the NPRM sought comments a5 to whellier the Commission should
ncorporate into the tegulations at 11 CER 11020 the definition of “solicif at 11 CFR
I 20m), whether it should 1&ave the term uelined, or whether it shouid give the lérm &
MGTE CXPANSIvE OF a Namower reading in this context, Two of the comments received
strongly Wged the Commission rol ko incorporate the definition of “salicit” at 11 CFR
300 2{tn), deeming it loo normow.

The definition of "solieit” at 11 CFR MM, 2(m) applics only to {1 CFR part 300,

not to L1 CFR part 110. The final rules in 11 CFR pant 110.20 do nof include a

definition.

The foreign natonal prohibition at 2 1U.5.C. 441¢ 25 amended by BCRA also
raised issues concerning the liability of porsons who kmowingly assist foreign nationals in
making contributions or donations. The propased rules included e prohibition on Lhe
assisting of foreign natonal conttbuetions snd donations. Section 441c of the At does
nat explicitly address those who assist others w0 violate its prohibition on forsigh national
conmbutions, donations, expenditures, independent expenditures, and dishursements.

Recently, however, the Commission has addressed in the enforestment context 2 number
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of situalions in which there aroze questions about the Bability of individuals whao had
provided substantial assistance Io a foreign national or to a recipisnt comrmitles with
rcgard o a forcign national conmbulion or donation, These individuzls had functionsd ag
conduits or mitermediancs for the funds involved. See MUR 453), ot al. The
{Zommissign concleded in these enforcement maliers that, because the wording of 2
U.8.C, 441c an the ime prohibited foreign nationals from making contribulions directly
or through any ether person, and because the statute also prohibited persons from
soliciling, accopting or receiving such contributions Eom a forcign national the activitics
of conduits and intermadiaries of foreign national funds were prohibited when e fonds
invixved had been passed on for the pwpose of making contributions. [t is also worth
noling that, In some instences, the forsiyn national meking & prohibitsd contribution can
casily evade U.5. jurigdiction, while a U3, citizen serving a3 a conduit or rendering
substantial assigtance can be more eazily reached.

The Commission bas now concluded thar, in light of Congressiona) intent in
BCRA 1o sienglhen the foreign money ben, nothing in amended 2 U.5.C. 441e chovld be
construed e alier the Commission™s pre- BCR A determinations in this respect.
Additionally, the Commiasion hay broad rulemaking autharity in 2 U.S.C. 437d(aX8) to
miake niles thal are “neccasary to carry owl the provisions of the Act.” Ses also BCRA,
Pub. L. 167-133, sec. 402{c}. [t has determined thet a rule that prohihits pesans from
knowingly providing substanlial assistanee to forelgn nationals 1o circumvent the FECA
15 necessry to effectuate one of the key purpose of BURA, that is, 1o prevent fands From
foreign nationals to influence elections. One sammenter expresssd agreement with

cxlending the prohibilion fo thoze who assist forcign natiopal contrbutions and
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donations.
For purposes of paragraphs thi 1) and £2), “substantia] asgistanee’’ means active
mvolvement in the solicilation, making, receipt 4t acceplance of a foreign national

contrbulion or donation with an intent to facilitate successfal completion of the

ransaction. See, e.g, IIT, A Intematiopat [nvesiment Tryst v. Comfield. 619 F.2d 509,
922, 925-926, (2™ Cir. 1580), gifing, inter aliy, Rolf v. Blvth, Fastman Dillon & Ce., [ge.,

S0 F.24 38, 4748 (2 Cit.), cext. demied, 438 U.S. 1030 (1978); and S, v. Preogi, 100
F.2d 401 (2™ Cir, 1938)." “Substantial assistance” does not includs stricdy rpinisterial
activity undertaken pursuant to the instroctions of an EMployer, manuger or supervisor.
The final rule at parsgraph (W1} ecmbines proposed paragrephs (h){3) and (4) by
prohibiling any person from knowingly providing substantial assigtance in the
salicitation, making, receipt, or acceptance of a contribulion or donation from a foreipn
nationgl. This provision covers, but is pot limilcd 10, those persons who acl as conduits
or intermediarics for foreign national contributions o donations and who thus would alzo
vielate the statutory prohibition against receiving contributions o donatione from a
foreign national. The final rule gt paragraph {hj(2) alse-cxtends the prohibition on

knowingly providing substantial assistance to assisling foreigh nationals in the making of

b As sted i I Judge Leamed Hund observer in Peogd, & crimina] ¢ imvobving powssasion of
coiterteil money, 11 for contunisy courts had requied thal a0 BCoeFROry 10 MY Rekivity be & persin win
mm‘inmm:uﬂumciatehmtlf“ﬂhﬂnmm,lhﬂbtpuﬁcimhmitumn'-:lhi.ﬂ.gl.h.llhcﬂ'llh!:t-n
brany aboul, that be seck by his acyon to ke it succeed. All the wonds weed [y conrt] ... catry an

inoplicatson of purpoive amigds Ioeards i 100 E.2d at 403,
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expenditures, independent expenditures and disbursements in connsction with Federal or

non-Federo] elections.
The three standards of knowledge set forth at section | 10.20a )5} are applicable

% myone who provides the Kinds of assistance prohibiled by paragraph {h}.

Related 1o big iwvili

Section 110.20{i) retaing the prohibition at former 11 CFR 110.4{a¥3) on
participation by foreigm nationals in decisions made by any person, including entities such
as coTporationy, labor onganizalions or political comminses, that 2re related to Federal
and non-Frderal elections. The only changes involve the addition of “political
preanization’ Lo the listing of decision-making entities and of "donations” and
"disbursements™ to the list of transactions aboul which decisions are made; all of these
additions are needed (¢ address fully the probibition oo the funding of State and local
elections, Forcign nationals are prohibiled from taking part in decisions abont
contributions and donations e any Federal, State, or local candidates or to, or by, any
political commitiees or palitical organizations, and in decisions about sxpenditures made
in suppot of, of in cppasiton e, such candidates, political committess or political
prgamizabons. Foreign nationals also are prohibiled from invelvement in the
management of a pelitical commiltes, including a separate segregated fund, a non-
connected commiftes or the non-Federal accounts of these commitiees.

Numerous comments reecived regarding (he proposed rules supported this

provision 46 the appropoate way W prevent foreign nationals from cngaging in election-
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relaled activities, particalarfy in the context of 1.5, subsidigries of foreign-ouwmned

worporaticns. No commenter spposed the Proposesd regulation,

In the NPRM the Commission proposed 1o include a BCRA-related rule
prohitiling knowing acceplance by Presidential umaupural comtiittees of donations from
forcign nationals. Proposed 11 CFR i 19.20(c), 67 FR at 54,279, The Commission had
stated in the NPRM entitled "THsclaimers, Frandulent Solienations, Civil Petalties, and
Personal Use of Campaiyn Funds.” that it would address rules pertaining to inaugural
committees in a fulure rulemaking, &7 FR 55, 148 (Auvg. 29, 2002}, The Comunission
has determined that the ndes conceming ineugural committess shauld be addreszed ina
comprehensive mannet, Therefore, donations by fareign nationals to Presidentizl
inangursl committess will also be pun of this Atwre rulemaking and are not inciuded in

these fnal rules.

Certification of No Effect Pursunnt to & 1.8.C. §05(b) (Rrgulatory Fleaibility Act)

The Commission cerlifics thal the aftached final rules do not have a Significant
ceonemic impact on 2 substantisl number of small entities, The entities sFected by hese
ries are politcal committees, mingrs, foreign nationals and U.5. nationals. The basis of
thig cerrification is that the ralional, State, snd locel party conuniittes of the two major
pelitical parties are not small entities under 3 U.8.C. 60! hecause they are not small
businesses, small prganizations, of small governmental jusrisdictions.

Minors end many foreign nationals are individuals, and therefore, tot tpgadl

K




10

1z

13

]

15

L[

17

1%

19

20

entitics. Funhermore, the fnal rules, which are badsed on statutory language, clarify and
describe in further detai] the already existing ban on contmbutions by foreign natonals.
Addmonally, o the extent that there may be forcign nationals that may fall within the
definiton of “sroell entities,” their numbers are pot substantial, particularly the numnber
thit weuld make & donation, expenditure, independent expenditure, ar disbursement in
connecton with a Federal, State, or local election

in addinion, 1o the extent that the niles apply to aoy soall entities, they ar= not
unduly burdened by the increased eontribution limitations, which give such small enlitics
more latitude in the amount (bey contribute. Furthermore, the new yles for redesignanng
conurtbutions for a particwlar clection and realinbuting contribulions 10 particular donors
provide political commitiecs with flexibility and additonal means to tnsure compliance
with FECA and BCRA, thereby reducing any ceapomic costs they may have incarred

under the previows rules,

List of Suhjects in
11 CFR Bag 102
Polilical committess and parties, reporting amd recordkesping requirements,

LLCFE Fapt 110

Campaign funds, Polilical committess and parigs.
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For the reasons st out in the preamble, Subchapter A of Chapter I of tile 11 of
the Code of Federa] Regulations is amended as follows:
PART 102 - REGISTRATION, ORGANIZATION, AND RECORDKEEPING BY
FOLITICAL COMMITEES (2 U.5.C. 433)
1 The autherity citation for part 102 continucs to read ¢s follows:

Authority: 2UL.8.C. 432, 431, 434(a)11), 438(aNE), 4d1d.
2. Section [92.9 is amended by adding paragraph (al4) and revising paragrph (2) Lo
read as follows:

§ 1029 Aceounting for contributiops and cipenditures (2 TLS.C, 432(e)).

L] [ ] [ ] L E

{e) if the candidale, or his or her avthorized committea{s), receives contributions thil

ate designated for use in connection with the general clection pusiant 1o

LLCER 110,100} prior fo the date of the priziary sleclion, such candidate ot such

El
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committen(s) shall use an acceptable accommting method 1o distinguish bebtween

coninbutions reccived for the primary slection and contributions received For the peneral

clection.

LIS, 35 aoprophale, Acceptable aocountine metheds include, but are not limited
for

(13 The designation of scparate sccounts for each clection, caucus or
sonvenbian, or

(1) The establishonment of separate beoks and records for each slection.

FART 110 - CONTRIBUTION AND EXPENTHTURE LIMITATIONS ARD

FROIBETTOMNS
3. The authority citation for part 11015 reyvised o read as follows:
Authority: 2 U.8.C. 431(8), 43 1{¥), 432{cK2), 332d{a}B), 4312, 441b, 44]d,
d4le, 4411, 441g, adlh and 441k,
4. Bection 1111 is smended by revising paragraphs (a), (b1}, (BH5Hii), (cH 1), (i),

(e INid, (4, and (I5) to read as follows:

&1
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§110.1 Coatributions by peraons other diap multicandidare poltical committees
(2 T.S.C. 441x(m)}1}).

{a)  Scope, This section applics to all eontributions nxade Iy any person as defined in

L) CFR 100,14, except mutticandidate poiitical eommittaes as defined in 11 CFR.

100.5(=W3) or entities and individuals prohibited from making coatrbutions wnder 11

CFR H0-4 [10.19 214 11020 3 11 CFR parts 114 and 135, |

by = - .

(1} Mo person shall make contributions to any ¢andidate, his or her aythorized
political commitices or agents with respect to any election for Fedeml
oifice whish [hat in the aggregate, excood 51000 22 THX).

(1]
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The amount of the net debts outstandmg shall be adjusted as
additional funds are received and sxpenditures are made. The
candidale and hiz or her authorized palitical commitiee(s) may
accep! contnbulions made afer the dae of the elechon if:

(AY  Such conlributions are designated in wnting by the
contributar for that election:

(B}  Such contributions do not exceed the adjusted amount of
et debis ounstanding on the date the contmbuiion is
received; god

(©)  Suhconmibutions do Zot cxceed the contribition
limitations in ff he d et elec

(A) A conmbution shell be considered o be redesignated for
another clection if -

(1) Thetreasurer of the reetpicnt authonzed poliical
comumilies requesls that the eontnbuler provids a
written mdesi gnalion of the coninbusbon and
informs the contnbutoer that the contmbutor may
request the reflnd of the contribetion as an

aliermalive to providing a weitlen redesi gnation; and
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Withity sixty days fom the date of the treasurer's
receipt of the contribution, the contributor pravides
the treamurer with a written redesignation of the

contribution for ancther ¢lection, which is signed by

the conributor.
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No person shall make contributions to the political committess established
and mantained by a national political party in any calendar yearwhich
gt i the ageregate exceed 520000 $2.5 (NK),

i)

E7
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(i) Contmibutions by spouses exd migore—H) The limilations on contributions of this
section shall apply separately o contributions made by each spavse even if only one

spouss has income,

23
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(i} (A} A contribution shall be considered Lo be reattributed to

another sontibwlor if —

(L)

The freasurer of the recipicot anhorized political
committes aska he contributor whether the
contribution is intended 1o be 2 {oint contribution by
riore than one person, and informs the contbitar
that he ot she may request the rehum of the
excessive portion of the contribution if' it is pot
intended 1o be & joint contribution; and

Within sixty days from (e date of the reanmrer's
recaipt of the cantribution, the contributor provides
the treagurer wilh & written reabribulion of the
contribution, which is signed by each contributer,
and whick indicates the amount lo be atributed 1o

each contribralor if equel attribubion is not intended,
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(3]

[i} If a political committes choosss 1o rely on 2 postmiatk as evidence
of the daie on which & contribution was made, the treasurar shalt

Tetain the envelope or a copy of the covelope containing the

postmark and other identifying informatinn, god

IF a political cemumitics does not retain the wiikten records concerming
destgnation required under 11 CFR Y10, 1{1} 1), the coatribution shall not
be considersd designated in writing for a particular slection, and the
previsions of 11 CFR 110 16X 2Ki) or 11 CFR 110 26X 2Xii} sha!l
apply. If a pelitical commitice does nol retain the writtet records
Concerning redesignabon or restimibution requirsd mder

11 CFR 110.1{102), (3L {4}ii) or {6). ipcluding the contribytor potices, the
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redesignation or reatttibution shal] not be elfective, and the onginal

designation or attribution shall coptrgl,

| o »

Seenion 110.2 is amended by revising paragraph {#) 1o read as follows:

§119.2 Cootributions by multicandidate political commltiess (2 11.5.C, 4 1a{a} 2.

] L L s

(e} Contrjbulions by polifics] party commitiess 1o Senaloria) capdidgles.

(L)

Motwithstandipg any sther provision of the At, or of these regulations, the
Republican and Detiocratic Senatonial camprign committees, or the
national commitiec of a political party, may make contributions of not
more than a combined total of $47-500 $35.000 to a candidate for
nomination or clection to Gie Senale during the calendar voar of the
election fior which he ar she is & candidate. Any contribution made by such
committee [0 2 Senatorial candidate under this paragraph io a year other

than the calendar yeir in which the £lection is held shal| be considered to

be made during the calendar year in which the election is held,

82
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f. Section 110.4 s amended by revising the ssetion beading and by rTemoving
arrl reserving paragraph (a} to read as fiollows,

§110.4 Couoirlbutlons in the name of another; ¢ash contributions {2 U.5.C. 4417,
441, 432(<)(2)).

(2) [Remove and meserva).

- ’ . v -

1. Section 110.5 i5 amended by revising the section heading and paragraphs (=), (b,
{d) and (e} 1o read as follows:

§ 105 Asmevel Aoerepgie baprnyal contribution imitation for individeals (2
US.C. 44l ala} 1)}

(a} Scopg. This section applies to all contributions made by any (edividual, excepl

individuals prohibited from raaking contributions under 11 CFR 10411019 and 110.20

and 11 CFE part 115.
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(4}  Ipdependen) gxpendinues. The aswwal bi: gual limitstion on coztributions in

lius seclion appliss to contrbutiont made 1o pemsons, including politics] mnmutte:ts
making independent expenditurss under 11 CFE pan 109,

(e} Conmbutions o delegates and delepate committess, The annual bi-apnuz]
lmmitalion o6 contributions in this section applics Io contmbutions o delepate and delcgate
commuttess under 11 CFR 11014,

B Section 11009 iz reviead to read as follows:

knowinely accopt my conttibution or meks any expenditure 1o vielation ol {he
provisions of 11 CFR part 110 No officer or eviployee of 4 political committes
shall knopripgly secept & conttibution made for the benafil or use of a candidate,

or make any expenditure on behalfof a candidate, in violaticn of any hunilation

imposed on contributions and cxpenditures under this part 110,

o5
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B, Seclons 110.13 and 110,16 are added amd reserved.

11} Sechion 110.17 is added 1o raad a8 fo)lows;

§110.17 Price index jnccease,

(s}  Price indgx increases for party cogymittes expepditure limitations and Presidenial
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21 Denationbgs th same meaning s in 11 CFR 3060 2 (e,

(3}  ForpamosesoiteisseationForci ] means—

{1 A forsign principal, as defined in 22 UL5.C. 61 1(h); or

(i}  An individual who is not a citizen of the Univod States and who is
not lawfully admitied for permanent residence, as defined in 8
ULS.C1101(a R 20, however, |

(i)  Exeemi-that-Forsipn pational shall not include any individual who
is a citivem of the United States, prwho i< 3 gational of the United
Stabes a5 defned 0 8 ULS.C, 1101(aN23)

(4  Erowingly mesns lats piazon mugt:

(i)

(i}

Have actual krowledge that he source of the funds solicited,
acoepled or reccived is & foreign national;
Be sware of facts that would lead v reasonable poson to conclude

that there iz 2 subslanlial probability that the source of the Rinds

solicited, accepied or received is 2 foreipn national; or
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foreign national shail not, directiy o1 indireClly, enthrouph-amy othospemon make A
contribution es-un-expesditure: o7 2 donation of moncy of ofher thine of value. or
expressly or impliedly promise 1o make 4 contmibution oradopation. eran-snpopdiure. in

sonnection with & eas

any Faderal, Sate, or lacal election in-earnestion
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pationals, Mo person shall Kuowingly zalicit, sceept, or recive soenisbution-ao-5ot-cul
above-from a forsign pational g

foreign national shall rot direct, dictate, control, of directly or indirectly participate in the

decision-making process of any person, such 45 4 corporation., labor organization, e
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political committee, gr political ofpanization with regard to such person’s Federal or non-
Federal election-related activities, such as decisions concerning the making of
coniributions, donguons, ar-expenditures, of dighuements in connection with clections
for any Fudeoral, Statc, or local State_erFedorad-offios or decisions canedTing the

administration of a political commirice. -

David dd. Macon
Chairman
Faderal Elaction Commiiscion

DPATED:
BILI NG CODE; BTL501-1J






